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Alaska Ombudsman RCO017

October 11, 2023

To: Alaska Board of Fisheries

P.O. Box 115526

Juneau, Alaska 99811-5526

FAX: 907.465.6094

Attn: Chairperson Marit Carlson-Van Dort,

The S0uth K-bch. Independent Fishermen’s (SOKI) is a community ad hoc organization that addresses
the concerns of those East Side Set Net {ESSN) fishermen who harvested salmon In the south K-
beach/Kasilof River statistical area. We have historically harvested the salmon stocks bound for the
Kasilof River and Tustumena Lake systems. We are In the Kasilof district and many of us work in the
conflnes of the alluvial plane..

We are very supportive of the efforts to have the Alaska Board of Fisheries (BOF) come down to the
Kenal Peninsula to hear directly from the families who fish these waters. We feel that we have been
denled access to the BOF regulatory process and with the current restrictions and closures In place we
find it near impossible to be testify, partake in the committee process and be available to address
modifications to current regulations, managementpolicies and new proposed changes. The costs to
participate for a 14-day period In Anchorage is clearly impossible to comply with.

We are offering the board a review of the Final Report ~ Ombudsman Investigation, Department of Fish
and Game, Board of Fisheries, 12019-0374, August 29, 2019 for reference to recommendations and
some background to previous attempts to devise a workable solution to the meeting location process in
the south-central/Cook Inlet management area.

Please review and consider a current solution to this long-standing issue.
Thank you,
Christine Brandt

Spokesperson for SOKI
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Final Report - Ombudsman Investigation
Department of Fish and Game, Board of Fisheries
J2019-0374

August 29, 2019

The Alaska State Ombudsman provides this final public repont of the investigation of complaint
J2019-0374, pursuant to AS 24.55.200.

Introduction

In May 2019, the Ombudsman received a confidential complaint about the Board of Fisheries
(Board). The complaint alleged that the Board violated the Open Meetings Act when it voted to
change the location of the 2020 Upper Cook Inlet (UCI) Finfish meeting at its Janvary 2019

meeting.

The Ombudsman notes that the location of the UCT Finfish meeting has been a long-standing
source of interest for stakeholders. The Board has held the meeting in Anchorage for at least the
past 20 years. The Ombudsman specifically notes that this complaint does not address the
substantive issue of where the meeting is held. That decision is properly left to the discretion and
authority of the Board. Rather, this report concems the process used by the Board to reach its

decision.

Allegation
The Ombudsman investigated the following allegation

Contrary to law: The Board of Fisheries violated the Open Meetings Act by failing
to provide reasonable and consistent notice of its intention to consider the location

of the 2020 Upper Cook Inlet Finfish meeting at its January 2019 meeting.

Assistant Ombudsman Kate Higgins investigated this complaint. She provided notice of the
complaint to Board of Fisheries Executive Director Glenn Haight on May 23, 2019. The
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Ombudsman provided a confidential preliminary report of her findings on July 22, 2019. The

Board responded on August 15, 2019.

Based on a preponderance of the evidence,’ the Ombudsman found the allegation justified.”

Statutory Authority

AS 44.62.310 provides in relevant part:

(e) Reasonable public notice shall be given for all meetings required to be open
under this section. The notice must include the date, time, and place of the meeting
and if, the meeting is by teleconference, the location of any teleconferencing
facilities that will be used. Subject to posting notice of a meeting on the Alaska
Online Public Notice System as required by AS 44.62.175(a), the notice may be
given using print or broadcast media. The notice shall be posted at the principal
office of the public entity or, if the public entity has no principal office, at a place
designated by the governmental body. The governmental body shall provide notice
in a consistent fashion for all its meetings.

(f) Action taken contrary to this section is voidable. A lawsnit to void an action
taken in violation of this section must be filed in superior court within 180 days
after the date of the action. A member of a governmental body may not be named
in an action to enforce this section in the member’s personal capacity. A
governmental body that violates or is alleged to have violated this section may cure
the violation or alleged violation by holding another meeting in compliance with
notice and other requirements of this section and conducting a substantial and
public reconsideration of the matters considered at the original meeting...

AS 44.62.312 lays out the State of Alaska’s policy regarding how govemment should conduct “the

people’s business:™

(a) It is the policy of the state that

(1) the governmental units mentioned in AS 44.62.310(a) exist to aid in the conduct
of the people’s business;

(2) it 1s the intent of the law that actions of those units be taken openly and that their
deliberations be conducted openly;

! The standard of proof used to evahuate all ombudsman complaints is “preponderance of the evidence:” if the evidence
indicates that, more likely than not, the administrative act took place and the criticism of it is valid, the allegation
should be found justified.

2 A complaint is “justified” if the investigation establishes that the administrative action complained of occurred and
the Ombudsman determines that criticism of the administrative action is valid. See ALASKA STATE OMBUDSMAN
PoLICY 4060.03, Findings.
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(3) the people of this state do not yield their sovereignty to the agencies that serve
them;

(4) the people, in delegating authority, do not give their public servants the right to
decide what is good for the people to know and what is not good for them to know;
(5) the people’s right to remain informed shall be protected so that they may retain
control over the instruments they have created;

(6) the use of teleconferencing under this chapter is for the convenience of the
parties, the public, and the governmental units conducting the meetings.

(b) AS 44.62.310(c) and (d) shall be constrned narrowly in order to effectnate the
policy stated in (a) of this section and to avoid exemptions from open meeting
requirements and unnecessary executive sessions.

Background

The Board generally schedules its future meetings on & rolling cycle during its annual October
work sessions.® The notices for these meetings generally indicate that the meetings are non-
regulatory in nature and include the following types of items for consideration: election of officers,
board committee reports, future board meeting schedules, and administrative issues.* At its
October 2017 work session, the Board voted 4-3 to hold the 2020 UCI Finfish meeting in
Anchorage.’ This meeting was publicly noticed in accordance with the Open Meetings Act.®

3 E.g. Alaska Board of Fisheries, Tentative Agenda for October 15-16, 2018 Work Session, (Sept. 28, 2018),
httn:/Awww.adfe.alaska. pov/static/reaulations/repprocese/fisheriesbonrd/pdfs/2018-2019/ws/npenda.pdf; Alaska

Board of Fisheries, Tentative Agenda for October 17-19, 2017 Work Session, (Oct 12,2017),
d ,

Board of Flshenes, Tentative Agmda for October 18-20 2016 Work Sessmn (Oct 17,2016),

http:/iwww.adfe alaska, gov/s [ations/ Hisheticsh 16-

2017/ worksession/agenda _work in 2016.pdf.

+E.g. Alaska Board of Fisheries, Notice of Public Meeting (Sept. 17, 2018),

hitp://www.adfe, alaska. sov/static/repulations/repprocess/Misherieshoard/ndfs/2018-201 9/ws/notice. pdf; Alaska

Board of Fisheries, Notice of Pubhc Meetmg (Sept. 7, 2017),
v/ 1 fisheri

20 ] 7gﬂozksggslg :;{worlgsemon nohccpdf "
$ Sce Alaska Board of Fisheries, Prelumna:y Summary of Actions October 17—19 2017 Work Session (Nov 8,
Jstatich s/fis 5

2017) at 6, www.adfe.alaska.
Alaska Board of Fisheries Meeting Audio Recordmg 10—19—17 at 1:19:16 PM.
6 See Alaska Board of Fisheries, Nohce of Public Meeting (Sept 7,2017),

PusLIC REPORT, BOARD OF FISHERIES J2019-0374 PAGE 30F 10



1071272023 12:45 AM  FROM: Office Depot #3557  TO: +18074656094 P,

Alaska Ombudsman RCO017

ALASKA
CMBUDSMAN

The issue came up again at the Board’s January 2018 Southeast and Yakutat Shellfish and Finfish
meeting. At that meeting, then-Board Chaisperson John Jensen suggested that the Board table the

discussion until its upcoming March meeting to allow for public notice and interested parties to
comment.’ The Board agreed, and on February 2, 2018, the Board issued a supplemental notice
for its March 2018 meeting specifically adding the location of the UCI Finfish meeting to the

meeting agenda, along with several other items.®

The Board met on March 6-9, 2018 for its Statewide Dungeness Crab, Shrimp, and Miscellaneous
Shellfish meeting. On March 9, the Board discussed the location of the 2020 UCI Finfish meeting.’
After some discussion, the Board adopted a policy, with a vote of 4-2, to rotate the location of the
UCI Finfish meeting between Kenai/Soldotna, Anchorage, and Palmer/Wasilla every meeting
cycle, with the 2020 meeting to be held in Kenai/Soldotna:

The board recommends future boards rotate the Upper Cook Inlet Finfish meeting
between the three principle communities of Kenai/Soldotna, Palmer/Wasilla, and
Anchorage. This policy contemplates the meeting will rotate between these three
communitics throughout its 3-year meeting cycle. The board recommmends holding
the 2020 meeting in Kenai/ Soldoina, the 2023 meeting in Wasilla/Palmer, and the
2026 meeting in Anchorage.'?

This decision was not simply a change in location from the previous decision, made at the October
2017 meeting, to hold the meeting in Anchorage. It resulted in the adoption of a formal policy to
address stakeholders” interests in having the meeting in communities other than Anchorage.

7 Sez Alaska Board of Fisheries, Preliminary Simmary of Actions January 11-23, 2018 Southeast and Yakutat
Shellﬁsh and Fmﬁsh Meetmg at17,

& The notice was tlt.led “Supplemencal Nouce of Proposed Changes in the Regulanons of the Alaska Boaxd of
Fisheries,” despite being limited to the addition of ten (10) agenda items to the March 2018 meeting, of which the
UCI Finfish Meeting location was one. See Alaska Board of Fisheries, Supplemental Notice of Proposed Changes in
the Regulatlons of the Alaska Board of FIShCI'ICS (Feb. 2,201 8)

‘ b ’ i .
? See Alaska Board of Flshcrles Preliminary Summary of Actions March 6-9, 2018 Statewide Dungeness Crab
Shnmp, MISC Shellfish, and Supplemenlal Issnes Meeting at 5
ka. gov/

1o Alaska Board of Fisheries, Policy Regarding the Locatlon of the Upper Cook Inlet Fmﬁsh Meehng, 2018-289-FB
{adopted Mar. 9, 2018), hitn:/iwww.adfir alaska govistatic/regulationsfreoprocess/fishericshoard/ndfi/findinge/201 8-

289-FB.pdf.
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At the January 15-19, 2019 Arctic/Yukon/Kuskokwim Finfish mecting, the subject of the 2020
UCI Finfish meeting location was raised again. On the first day of the meeting, Chairperson Reed

Morisky announced that the Board would likely be considering the meeting location near the end
of the meeting.'' On January 18, Chairperson Morisky brought up the issue and asked for a
motion. '? Board member Jensen moved to relocate the 20206 UCI Finfish meeting back to
Anchorage.'?

The Board discussed the issue at length and received advice from Assistant Attorney General Seth
Beausang. Mr. Beausang advised the Board that, becanse this was not a regulatory matter, the
Board simply needed to consider whether it had provided reasonable notice, consistent with the
Board’s past practice as required by the Open Meetings Act.’* Board member Robert Ruffner
voiced his opinion that the Board’s consideration of the UCI Finfish Meeting location did not
comply with the Open Meetings Act.'> He noted that the matter was outside the usual scope of
issues addressed at Arctic/Yukon/Kuskokwim regional meeting.'® He also noted that Chairperson
Morisky announced the addition of the UCI Finfish Meeting location to the agenda after the
opportunity to sign up for public comment at the January 2019 meeting had passed. !’

Mr. Ruffner additionally voiced concerns that the Board Chairperson had, during a break, advised
several interested parties, including the mayor of the City of Kenai, that the Board would not be
taking up the meeting location.'® Based on that assurance, the stakeholders left the meeting.'? Mr.

u See Alaska Board of Flshenes Meetmg Andio Recording, Jan. 15, 2019, at 2:26:50 PM,

95, % Ie=M eting%2001-15-1 "/ZDB &3
12 See Alaska Board of Fisheries Meeting Audio Recording, Jan. 18, 2019, at 1:46:37 PM,
htpe/iwww, adfg alaska gov/stat:clreﬂulauons/regnrocess/ﬁshenesbodrd/swflml8-
P,

1 5%20PM%29&tltle:-—Mectmg%"O(] 1-18.1 9#
13 1d. at 1:47:27 PM,

14 Id. at 1:49:17 PM.
5 1d, at 1:59:22 PM.
16 1,
1 i
13 1d.
9 14,
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Ruffner described this as “patently unfair” to Kenai/Soldotna stakeholders who had made the effort

to attend this meeting, 2
Chairperson Morisky admitted on the record that he had done this, stating:

Yes, 1 did speak with the Kenai official and he expressed that if it looked like we
weren’t going to take this up, he wanted to leave. And the conversation we had at
the time was that it looked like weren’t going to take this up at the meeting. So, I
take full responsibility for that, there was no intent to mislead. He left and
circumstances changed, and 1 apologize for that but we’re here now and we’re
going to vote on this.”

The Board then voted 4-3 to move the 2020 UCI Finfish meeting back te Anchorage, contradicting
the policy it had adopted in March 2018.

During a June 13, 2019 telephonic interview with Assistant Ombudsman Higgins, Chairperson
Morisky was unable to describe what or how “circumstances changed”™ between the time that he
advised the Kenai mayor that the Board would not be considering the meeting location and that

afternoon when he raised the issue for consideration.?

Analysis

The Ombudsman evaluates complaints objectively and bases her findings upon the preponderance
of the evidence. This means the evidence must show that it is more likely than not the agency made

a mistake before we can make a critical finding or recommendation to the agency.

Allegation: The Board of Fisheries violated the Open Meetings Act by failing to provide
reasonable and consistent notice of its Intention to consider the location of the 2020
Upper Cook Inlet Finfish meeting at its January 2019 meeting.

2 Id.

21 Id. at 2:06:57 PM.

2 Telephone Interview by Assistant Ombudsman Kate Higgins with Reed Morisky, Chairperson, Alaska Board of
Fisheries,(June 13, 2019)..
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AS 44.62.310(e) requires that state agencies provide “reasonable™ and “consistent” public notice

of its meetings. In this case, it is undisputed that the Board provided notice of its January 2019
meeting. The notice, however, did not include the 2020 UCI Finfish meeting location on the
agenda. The question is whether the notice was sufficient to alert the public that the Board would
be considering the UCI Finfish location at that meeting, and whether the notice provided was
consistent with the Board’s past practices.

The evidence showed that the Board usnally discusses and decides on future meeting dates and
locations during October work session meetings that are publicly noticed. In this case, the 2020
UCI Finfish location was reconsidered several times after it was originally set for Anchorage at
the October 2017 work session. It first came up at the January 2018 Southeast Sheillfish and Finfish
meeting, but then-Board Chairperson Jensen tabled discussion for lack of notice satisfying the
requirements of the Open Meetings Act. The matter was publicly noticed for the March 2018
meeting, at which the Board considered and voted to move the meeting to Kenai/Soldotna.

‘Board Chairperson Morisky raised the issue at the January 2019 mecting, apparently sua sponte.
No prior notice was given to the public that the issue would be on the agenda. Mr. Morisky simply
announced on the first day of the meeting that the Board would take it up “near the end” of the
meeting. Chairperson Morisky relied on the “subject to change” language in the agenda as
reasonable notice for the addition of the UCI Finfish Meeting location to the meeting agenda.?

This sort of notice is insufficient to meet the “reasonable notice” standard set in the Open Meetings
Act. It only served to alert those individuals already at the meeting of the reconsideration of the
UCI Finfish meeting location. Considering that the January 2019 meeting was for
Arctic/Yukon/Kuskokwim Finfish issues, it is unlikely that many individuals interested in the UCI
Finfish location would have been present to hear the Chairperson’s statement.

Despite the paucity of the notice given of the addition of the UCI Finfish meeting location to the
January 2019 meeting, interested members of the public managed to learn of the change and travel
more than 100 miles to attend. Then, the Board Chairperson by his own admission told

representatives from the Kenai/Soldotna area that the matter wouldn’t be taken up — only to

B Supra n. 12 at 2:01:32 PM.
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introduce the matter for a vote later the same day, after they had gone. This not only violates the

spirit and the letter of the Open Meetings Act, it brings into question whether the Board

Chairperson and members acted in good faith.

The Board’s decision to take up the issue of the 2020 UCI Finfish meeting location at the January
2019 meeting was inconsistent with its past practice. When the Board decided to take up this exact
same issue, just a year earlier, it tabled discussion when it became apparent that the Board had not
met the public notice requirements of the Open Meetings Act. The Board properly decided to wait
until the next scheduled meeting to take up the issue, specifically to allow for public notice.

The Ombudsman also points out that the decision made at the January 2019 meeting was not
simply a scheduling decision. The Board revisited a matter that had been discussed, voted upon,
and reduced to a formal policy not even a year prior: to rotate the UCI Finfish meeting among the
three major Cook Inlet communities. The Board did this without any meaningful notice that the
Board was intending to take action contrary to board policy.

Therefore, based on the preponderance of the evidence, the Ombudsman finds that the Board
violated the Open Meetings Act when it raised and voted to change the location of the 2020 UCI
Finfish meeting on January 18, 2019 because it did not provide reasonable notice, consistent with

its past practices.

Proposed Recommendation

Recommendation 1: The Board should cure the violation in accordance with AS 44.62.310(f)

by reconsidering its decision at a publicly noticed meeting.

AS 44.62.310(f) provides that an agency can cure a violation “by holding another meeting in
compliance with notice and other requirements of this section and conducting a substantial and
public reconsideration of the matters considered at the original meeting.” The Board can cure the
violation in one of two ways. The Board can hold a stand-alone meeting to reconsider the 2020
UCT Finish meeting location, with reasonable and proper advance public notice. Alternatively, the
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Board can issue a supplemental notice, as it did for its March 2018 meeting, adding the 2020 UCI
Finfish location to its already-scheduled October 23-24, 2019 work session meeting.

Board’s Response

In his August 15, 2019 response to the Ombudsman’s preliminary report, Chairperson Morisky
agreed to implement the recommendation by holding another vote at its October 23-24, 2019 work
session meeting. He also committed to reviewing the policy, adopted in March 2018, of rotating
the UCI Finfish meeting between the Anchorage — Kenai/Soldotna — Palmer/Wasilla areas to

“determine if it holds any future viability.”%*

Conclusion

The Ombudsman appreciates that the Board intends to implement her recommendation at its
upcoming October meeting and to review its policy regarding the UCI Finfish meeting location to
determine if it wishes to retain or revoke it. The Ombudsman recognizes that the decision to set a
meeting location may be, in some circumstances, a purely ministerial action. However, in this
instance, the Board itself has noted that “one of the most divisive issues it faces almost every year
is not a regulatory subject, but rather where to hold the Upper Cook Inlet Finfish meeting.”?* As
such, the Board should exercise increased diligence to ensure that its decisions on this issue are

beyond reproach, to include strict adherence to the Open Meetings Act.

2 See Appendix A, Board’s Response, August 15, 2019,
2 Supra n.10.
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