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FISHERIES AND FISHING REGULATIONS § 16.10.470 

governing operations under this subsection in a 
terminal harvest area, including allocation plans. 
Participation in the fishery must be open to all 
interim-use permit and entry permit holders who 
hold permits to operate a type of gear that may be 
used in the fishing district in which the terminal 
harvest area is located if that type of gear is autho­
rized by regulation to be used in the terminal 
harvest area. An interim-use permit holder or an 
eritry permit holder who takes salmon in a common 
property fishery in a terminal harvest area may sell 
the salmon to any fish buyer or processor who is 
licensed to do business in the state. 

(c) As a condition of participation in a common 
property salmon fishery in a terminal harvest area 
under this section, a fisherman who participates in 
the fishery is subject to the payment of the assess­
roe'nt levied under (d) of this section. The assess­
ment is levied on the value of salmon that the 
fisherman takes in the terminal harvest area and 
sells to a licensed buyer. The buyer of the salmon 

. must be licensed under AS 43.75, and the buyer 
.·slfa:.ll' collect the assessment on salmon taken in a 
. terminal harvest area at the time of purchase and 
-remit the assessment to the Department of Revenue 
in accordance with regulations adopted by the De­
partment of Revenue. 

fd) The Department of Revenue may, by regula­
annually, by March 1 of each year, set the rate 

assessment levied on salmon taken in a 
:~~:~!~~tharvest area in consultation with the De­

_o._,~ of Commerce, Community, and Economic 

.~.)~g~~i~~~~t~~:~ the hatchery permit holder, and rep-of affected commercial fishermen, The 
, assessment shall provide sufficient reve-

:; •..•.• ~ .. ).~~!l;t~~h! debt service to the state, reasonable 
~'~:~:~:~,~r:e~a:sonable maintenance ex-

lO or maintenance of a re-
percent of annual operating 

holder. In setting the 

b~,!1:st~':;:~:;;;:~ the department shall con-
~j and harvest of salmon in 

alnarv"st area, the projected price to be 
,r.I;almon in the region, the amount of the 

held by the hatchery permit holder, 
by which the assessment collected 

exceeded or fell short of the 
,ntici],at,ed to be collected. The total rate of 

may not exceed 50 percent of the 

~'[iE:~:;~~ of Revenue shall deposit the 
~ under this section in the gen-
14el<'gI:,]atUJ,e may appropriate the funds 

section to the hatchery permit 
p'o'pmrat"s a facility in the terminal har­
·.,\\!,Y'(lllc:n the assessment was levied. A 

shall use funds appropriated 
~i~~ll,s,ectionfor the purposes set out under 

legislature may also appropri~ 
"."c"u .'"U'ue. this section to the Depart-

for costs incurred by the depart~ 
,section, 

(f) A person who violates a regulation adopted 
under (b) of this section is guilty of a violation under 
AS 16.Qi'ic'l22 o"",-misdomoanornnder AS.16.05. 723. 
A person who violates a regulation adopted by the 
Department of Revenue under (c) of this section is 
guilty of a class A misdemeanor. 

(g) In this section, 
(1) "facility" means a hatchery or sahnon rehabil~ 

itation project for which a permit is issued under AS 
16.10.400 - 16.10.470; 

,d-::::" (2) "special harvest area~) means an area desig­
nated by the commissioner or the Board of Fisheries 
where salmon returning to a hatchery may be har­
vested by the hatchery operators, and, in Borne 
situations, by the common property fishery; 

(3) "terminal harvest area" means a harvest area, 
which may include a hatchery release site, estab­
lished by the commissioner or the Board of Fisheries 
where salmon returning to a hatchery may be har­
vested by the common property fishery; 

(4) "value" has the meaning given in AS 
43.75.290. (§ 1 ch 92 SLA 2006) 

, 
Effective dates. - Section 1, ah, 92, SLA 2006, which enacted 

this section, took effect on October 12, 2006. 

Sec. 16.10.460. Inspection of hatchery. (a) As 
a condition of and in consideration for a permit to 
operate a hatchery under AS 16.10.400 -16.10.470, 
an inspection of the hatchery facility by department 
inspectors shall be permitted by the permit holder at 
any time the hatchery is operating. The inspection 
shall be conducted in a reasonable ,manner. 

(b) The cost of an inspection performed by the 
department under AS 16.10.400 - 16.10.470 shall 
be borne by the department. (§ 2 ch 111 SLA 1974; 
am § 4 ch 110 SLA 1980) 

Sec. 16.10.470. Annual report. (a) A person 
who holds a permit for the operation of a salmon 
hatchery under AS 16.10.400 - 16.10.470 shall 
submit an annual report no later than December 15 
to the department and to the qualified regional 
association for the area in which the hatchery is 
located, to i'nclude but not be limited to information 
pertaining to species; brood stock source; number, 
age, weight, and length of spawners; number of eggs 
taken and fry fingerling produced; and the number, 
age, weight, and length of adult returns attributable 
to hatchery releases, on a form to be provided by the 
department. 

(b) A person who holds a permit for the operation 
of a salmon hatchery under AS 16.10.400 -
16.10.470 and each regional association levying a 
voluntary assessment under AS 16.10.540 shall sub­
mit an annual financial report to the Department of 
Commerce, Community, and Economic Development 
on a form to be provided by the Department of 
Commerce, Community, and Economic Develop­
ment. (§ 2 ch 111 SLA 1974; am § 6 ch 154 SLA 
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promulgated them under the Administrative Procedure Act, revised the 
proposed regulations in response to public notice and comment, and formed a 
working group (in which Q'Callaghan participated) to review policies on the 
sa I e-o f-s-a-Im o-n-r oe-. --tJ-nd eT -t h-ese-ci rcumsta n-ces,-t he -Depa rtme nt's-p r 0 ce ss-fo r 
promulgating 5 MC 93,320 was reasonable, FN47 

FN46, Stepovak-Shumaqin Set Net Ass'n v, State, Bd, of 
Fisheries, 886 P,2d 632, 637 (Alaska 1994) (quoting Gilbert v. 
State, Dep'tofFish & Game, 803 P,2d 391,398 (Alaska 1990)), 

FN47. On December 16, 199B, this court issued a sua sponte 
order asking the parties to file supplemental briefs to address 
whether AS 16,10.440(a) exempts hatchery fish from generally 
applicable laws, including the salmon waste law, once the fish 
return to the designated harvest areas. Alaska Statute 
16,10.440(a) provides: 

Fish released Into the natural waters of the state by a 
hatchery operated under AS 16.10.400-16.10.470 are 
available to the people for common use and are subject to 
regulation under applicable law In the same way as fish 
occurring in their natural state until they return to the 
specific location deSignated by the department for harvest 
by the hatchery operator. 

(Emphasis added.) Because none of the parties argue in favor 
of this application, we express no opinion as to whether this 
statute applies. 

5. Does 5 Me 93.320 violate any other state statute or constitutional 
provisions? 

To be valid, an adninlstrative regulation must not violate existing state 
statutes or constitutional provisions. Sweat and O'Callaghan assert that ~ 
MC 93.3:?O violates the common use clause of the Alaska Constitution,Lti±§. 
the statutory market parity requlrement/N49 and the Pacific Marine Fisheries 

Compact. FNSO We find these contentions unconvincing . 

.Ef'l48. See Alaska Canst., art. VIII, 1LJ. 

f!'l49. See AS 16.10.450(b). 

FN50. See AS 16.45.020, 

i. The common use clause 

Q'Callaghan claims that 5 AAC 93,320 violates the Alaska Constitution's 
common use clause, article VIII, section 3, which mandates that "[w]herever 

; /?_ occurring.in theic_natural state,_ fish, game, waters and wildlife are reserv_ed 
'!et to the people for their common use." But the challenged roe stripping 
~E regulation does not apply to salmon which are caught while "occurring in their 
~ natural state," Instead, the regulations apply only to hatchery-produced 

salmon once they have returned to a special hatchery area. filS.l Pursuant to 

AS 16.10.440/N52 the salmon remain subject to the common use clause 
while in the natural waters of the state. Since the common use clause by jts 
terms does not apply to hatchery fish in terminal areas, this claim lacks 
merit. 

FN51. See 5 Me 93,320(b)L21. 

11/1"'1/1'l(\1{) 1'1"llI Tn. 



FN52, AS 16,10,440(a) is set forth in note 47, supra, 

Ii. The market parity requirement 

Sweat and O'Caliaghan also contend that allowing roe stripping 
contravenes the statutory requirement of "market parity" for hatchery fish. 
We disagree, 

Alaska Statute 16,10,450(b) mandates that "[fJish returning to hatcheries 
and sold for human consumption shall be of comparable quality to fish 
harvested by commercial fisheries in the area and shall be sold at prices 

commensurate with the current market." FN53 Since the salmon carcasses in 
question are not "sold for human consumption," this requirement is 
inapplicable to the carcasses. 

FN53, AS 16,10,450(b), 

With regard to the roe, O'Caliaghan and Sweat complain that PNP 
hatcheries should not be able to sell roe that is only available If the fish 
mature to the point of being unmarketable, O'Caliaghan argues that the roe 
increase in number and quality as the flesh decays, and thus roe sold from 
stripped fish is not of comparable quality to those produced by other fishers, 
Sweat similarly argues that the relevant "current market" for salmon is one 
in which the salmon flesh can be put to some use other than being discarded. 
Essentially, this is an argument that 5 Me 93.320 allows PNP hatcheries to 
obtain unfair market advantage by producing roe that is of higher quality 
than can be obtained by traditional means, thus violating the market parity 
requirement. In our view this argument lacks merit. The aim of subsection 
.450(b) is to prevent hatcheries from over-saturating the market with poor 
quality salmon and thus adversely affecting the reputation of Alaska salmon. 

FN54 It was not intended to and does not prevent hatcheries from selling a 
superior product. 

FN54. See Operation of Private Non-Profit Hatcheries, Hearings 
on H,B, 830 Before the House Judiciary Comm" 8th Leg., 2d 
Sess, (April 15, 1974) (minutes ofthe committee meeting), 

iii. The Pacific Marine Fisheries Compact 

Third, O'Caliaghan argues that 5 Me 93,320 violates the Pacific Marine 
Fisheries Compact, codified at AS 16.45.020. He points to provisions in the 

Compact which promote "prevention of physical waste of the fisheries," FN55 

"prevention of the depletion" of fish resou rces, FN56 and "protection [of 
fisheries] against overfishing, waste, depletion, or any abuse whatsoever." 

FN57 But the salmon waste law is both more recent and more specific to the 

salmon resource. FN58 The salmon waste law reiterates the prohibition against 
wasting salmon and grants the Commissioner authority to "authorize other 
uses of salmon-that wo-uld be conSistent with- maximum and wise-use of the 

resource." FNS9 The meaning of the salmon waste law controls this case to 
the extent that it may be inconsistent with the Compact. 

fJ'l~S AS 16.45,020, art. I. 

FN56, [d, at art. IV, 

ltl1"7I .... 1l1fi l ..... ,jll 01 



FN57.Id. 

FN58, Generally, "a more specific statute governs over an 
otherwise applicable general statute," Jenkins v. Daniels, 751 
P.2d 19. 22 (Alaska 1988). 

FN59. AS 16.05.831(b). 

B. Excess Brood Stock Roe Stripping 
Q'Caliaghan and Sweat also raise claims specifically related to roe 

stripping of brood stock salmon. They allege that the Department maintains 
an informal policy and practice of allowing roe stripping of excess brood stock 
salmon and that the policy violates the salmon waste law and the 
Administrative Procedure Act. 

The Department contends that except under the conditions specified in.2 
Me 93.320 it no longer permits roe stripping from excess brood stock, i.e./ 
salmon that were caught for purposes of propagation but whose roe were 
never used. The Department distinguishes between surplus brood stock and 
roe that are unsuitable for fertillzation: 

A hatchery operator will normally collect more fish for brood stock than 
ultimately is needed and used for this propagative purpose. This is not an 
abuse, but simply is the result of the prudent management practice of 
ensuring the collection of a sufficient number of fish for propagative 
purposes. Because of uncertainties surrounding brood stock collection ... , it 
is' necessary to provide for some margin of error .... 

.... If fish are set aside for brood stock purposes but ultimately are not 
used during brood stock operations, a hatchery operator must now comply 
with /\516,05.831 and the new salmon waste regulations ... in the use 
and/or disposal of the carcasses of these fish. 

On the ather hand, "[d]uring brood stack operations a number of salman 
selected as broad stack are found to contain unripe eggs that are not suitable 
for fertilization. The percentage of unripe eggs frequently approaches ten 
percent." Under 5 Me 40.010Cb), hatchery operators may discard the 

carcasses of salmon actually used for propagative purposes.FN60 According to 
the Department's interpretation, this includes "the discard of fish that are 
found to contain unripe eggs that are not suitable for fertilization." 

FN60. Regulation 5 Me 40.010Cb) provides: 
Hatchery permit holders harvesting salmon within a 

special harvest area, to the extent those salman are used as 
egg sources for brood stock, will be exempted by the 
commissioner from the provisions of AS 16.05.831 if the 
permit holder so requests. The commissioner may condition 
the exemption on terms he considers necessary to carry out 
the intent of AS 16.05.831. 

See a/50S Me 93.350(c) ("Notwithstanding AS 16.05.~31(a) 
and 5 MC 93.310, a person may dispose of the carcass of a 
salmon from which milt or eggs are extracted under a permit 
issued under AS 16.10AOO-1§,J,QA80 for lawful use as brood 
stOCk."). 

Although hatcheries were allowed to strip roe from excess brood stock 
salmon under 5 Me 40.010(b) before 1995, the Department's current 
interpretation of that regulation is that excess brood stock are subject to ~ 
MC 93.320. As an issue separate from the validity of this regulation, 
appellants' arguments concerning excess brood stock roe stripping are moot. 

Sweat also argues that the Department may not authorize the 
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commercial sale of roe, in light of AS 16,10.420(7), He contends that this 
statute only permits the sale of salmon eggs to the Department or to another 

hatchery for propagative purposes . .ENlil But this statute does not prohibit the 
comriie-fciarsale -orroejrathe-rl tne-st1'ftute prlofifizes to" wlidtrfthe'ro-e rnay 
be sold, So long as the statutory priorities are observed, AS 16,10.420(7) 
does not prohibit general commercial sale, 

FN61. AS 16,10.420(7) provides, "The department shall require, 
In a permit issued to a hatchery operatorl that". surplus eggs 
from salmon returning to the hatchery be made available for 
sale first to the department and then, after inspection and 
approval by the department, to operators of other 
hatcheries.,., I' 

C, Refusal to Allow Amendment ofO'Callaghan's Complaint 
O'Caliaghan also claims the superior court erred when it declined to allow 

him to amend his prayer for relieF to Include invalidation of a set of guidelines 
issued by the Department of Environmental Conservation (DEC) in May 1997, 
Alaska Civil Rule 15(a), governing amendment of pleadings, states that leave 
to amend pleadings "shall be freely given when justice so requires." Although 
leave should be liberally granted, trial courts have discretion to grant or deny 
leave to amend pleadings, and this court wiJl reverse only if we are left with a 
definite and firm conviction that the trial court erred. FN62 

FN62, See Alaska R, Civ, p, 15(a); Slemion v, Rumfelt, 825 P,2d 
896,898 n, 2 (Alaska 1992), 

The trial court must ensure that neither party is prejudiced by granting or 
denying leave to amend; factors relevant to a finding of prejudice toward the 
non-moving party Include added expense and delaYI a longer or more 
burdensome trial/ or "if the issues being raised In the amendment are remote 
from the scope of the original case." FN63 Moreover, "courts are normaJly 
hesitant to aJlow amendments after summary judgment motions" and other 
dispositive motions have been filed. FN64 

fN63,. Gamble v, Northstore Partnership, 907 P,2d 477, 484 
(Alaska 1995) (quoting Estate of Thompson v. Mercedes-Benz, 
Inc" 514 P,2d 1269, 1271 (Alaska 1973)), 

FN64, Jennings v, State, 566 P,2d 1304, 1312 (Alaska 1977), 

O'Caliaghan's motion was filed on May 25, 1997, approximately one 
month after the State moved for summary judgment and after briefing and 
oral argument on all other Issues had been completed. Moreover, although 
the DEC regulations at issue deal with hatchery salmon and their dlsposal l 

the legal question-whether DEC has "authority to Issue edicts related to the 
suitatJh-;mess or fjtness Qf food,,- is a.tJj_e_st ta ngentia.lly rela~e9 to the primary 
claims in this lawsuit. Therefore l the superior court did not abuse Its 
discretion by refusing to allow O'Callaghan to amend his pleadings, 

D. The Existence of Disputed Material Facts 
Finally, O'Caliaghan argues that the superior court "err[ed] by including so 

many alleged facts unsupported by the evidence as to render the opinion 
meaningless," We understand this as a contention that factual questions 
should have precluded summary judgment, However, O'Caliaghan has not 
painted to the existence of any disputed facts that are material. Any alleged 
factual disputes are irrelevant to the questions of law which are dispositive in 
this appeal. Therefore l summary judgment was appropriate. 

V, CONCLUSION 

11111"1',..,f\1f\ l"",A"nll 



We conclude that the Commissioner of the Department of Fish and Game 
has authority to promulgate regulations under AS 16.05.831. The contested 
regulatlon-5 MC 93. 320-is consistent with this statute, as well as other 

conslitL:ititi"nal a rid- statuto-r-Y--pf6vlslo ns-:-flI.lli1)\ccordingly f we AFFI RM"fhe 
superior court's grant of summary judgment in favor of the Commissioner. 

FN65. Because we find the Department's practice legal, we need 
not address O'Caliaghan's claim that we order enforcement. 

CARPENETI, Justice, not participating. 

Alaska,2000 . 
.... O·Caliaghan+ v. Rue 
996 P.2d 88 
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Before MATTHEWS, Chief Justice, EASTAUGH, FABE, and BRYNER, Justices. 

OPINION 

MATTHEWS, Chief Justice. 

I. INTRODUCTION 
Alaska Stat~te.J-'ic05.831 prohibits the waste of salmon, meaning the 

failure to use most of the salmon carcass/J:U This appeal concerns whether 
the Commissioner of Fish and Game had the authority to promulgate.2 
Alasl5.a Administrative Code (MC) 93.320, involving salmon roe stripping, 
and whether the regulation is consistent with the salmon waste law. We 
conclude that the Commissioner had this authority and that 5 MC 93.320 is 
valid. 

FNl. AS 16.05.831 provides as follows: 
(aJ A_ person may not waste salmon intentionally, 

knowingly, or with reckless disregard for the consequences. 
In this section, "waste" means the failure to utilize the 
majority of the carcass, excluding viscera and sex parts, of 
a salmon intended for 

(1) sale to a commercial buyer or processor; 
(2) consumption by humans or domesticated animals; or 
(3) scientific, educational, or display purposes. 
(b) The commissioner, upon request, may authorize other 

uses of salmon that would be consistent with maximum and 
wise use of the resource. 

(c) A person who violates this section or a regulation 
adopted under It is punishable by a fine of not more than 



$10,000, or by imprisonment for not more than six months, 
or by both, In addition, a person who violates this section is 
subject to a civil action by the state for the cost of replacing 

---t-he-s-almon-w8sted-;------- -- -------- - ---------

II. FACTS AND BACKGROUND INFORMATION 
The state legislature created Alaska's private non-profit (PNP) salmon 

hatchery program in 1976 to boost Alaska's salmon harvest. A 
comprehensive statutory scheme governs PNP hatcheries; FN2 currently, 
about thirty PNP salmon hatcheries in Alaska operate under this program, Yet 
since the start of the program, market conditions for salmon have changed 
dramatically. WorldWide salmon production has tripled, and as overall 
numbers of salmon increased and hatchery fish comprised a greater 
percentage of available fish, market prices for some species of salmon have 
dramatically declined. Especially depressed are the markets for pink and 
chum salmon. The Department of Fish and Game (the Department) and 
salman hatchery operators thus claim that roe strippingwthe practice 
challenged in this appeal-iS necessary to the economic survival of both 
individual hatcheries and the entire PNP program. 

FN2. See AS 16.10.375-16.10.480; 5 AAC Ch. 40. 

Roe stripping occurs when a salmon's eggs-the roe-are removed from the 
fish (usually to be sold for human consumption) and the flesh is discarded. 
Although the practice was traditionally disfavored, increases in the number of 
hatchery chum and pink salmon and corresponding decreases in market 
value for these fish, together with increasing value of caviar, have made roe 
stripping more attractive. 

Salmon physiology also contributes to this trend, Once a salmon nears the 
end of its lifespan and becomes exposed to fresh water, Its flesh deteriorates 
in quality and can become extremely difficult, sometimes impossible, to sell. 
Yet because salmon at this stage convert nutrients into egg production, the 
roe remains of high quality even after the flesh has deteriorated. With poor 
market conditions, a high percentage of the value of a salmon can come from 
its roe, 

Additionally, in recent years the harvests of chum and pink salmon have 
been so large that hatchery owners claim they have been unable to sell all of 
their salmon. Thus, faced with unmarketable salman filled with lucrative 
eggsl hatchery operators find that their best economic option is to roe strip. 

Before 1994, the Department of Fish and Game conSistently interpreted 
the salmon waste law to prohibit all farms of roe stripping. In 1994, in 
response to the growing problem of excess, unmarketable hatchery salmon, 
the legislature considered-but failed to enact-a bill that would have modified 
the salman waste law so as to authorize the Commissioner of Fish and Game 
to issue permits for rce stripping from hatchery salman determined to have 
flesh that was "unfit for human consumption." FN3 

FN3. House Bill (H. B.) 448, 18th Leg., 2nd Sess. § 1 (Feb. 4, 
1994). 

When this legislation failed, the Department modified its interpretation of 
the waste law and issued six permits allowing PNP hatcheries to strip roe 
from surplus brood stock salmon. FN4 The Commissioner asserted that this 
policy was authorized by AS 16.05.831(b) because he had determined "that 
the salvage of rae from surplus broad stock in the hatchery raceways is 
conSistent with maximum and wise use of the resource." No regulations were 
enacted to govern the issuance of these permits. 

FN4. Broad stack refers to salmon used to repopulate hatchery 
fish stocks. Both the Food and Drug Administration and the 
Alaska Department of Environmental Conservation classify 



brood stock salmon at this stage of life as unfit for human 
consumption. 

After considering several interpretations of AS 16,05,831 (the salmon 
waste law)-Including one that would exempt all PNP hatcheries from the roe 
stripping restriction-the Department formed a working group to formulate 
regulations interpreting the salmon waste law. The group was unable to 
reach agreement on whether roe stripping should be authorized. Then, the 
Department again unsuccessfully sought to introduce legislation clarifying the 
salmon waste law and authorizing some forms of roe stripping. Finally, when 
this failed, the Department promulgated regulations 5 AAC 93,310-93,390 
addressing roe strippi1g . ..EIi5. One of these regulations, 5 MC 93.320, is the 
focal point of this appeal. 

FN5. For a brief period before the permanent regulations 
became effective, roe stripping was governed by emergency 
regulations of essentially the same substance. These temporary 
regulations are not challenged on appeal. Nor Js there any claim 
that the permanent regulations do not comply with the 
Administrative Procedure Act, AS 44.62. 

Regulation 5 MC 93.320 authorizes the Commissioner to issue permits 
allowIng some salmon hatcheries to engage In roe stripping of salmon: 

(a) Notwithstanding AS 16,05,831(a) and 5 AAC 93,310, a hatchery 
operator may remove and sell pink and chum salmon roe for cost recovery 
purposes, and dispose of the carcasses of the salmon, under the terms of 
the authorization embodied In this section, 

(b) This section's authorization applies only to pink and chum salmon that 

(1) originated from a hatchery; 

",,'!!2tl'2) are harvested by a hatchery operator in a hatchery terminal area or 
'hatchery special harvest area; 

(3) have matured to the point that their flesh cannot be marketed 
without an unreasonable risk of incurring a financial loss; and 

(4) cannot be put to other lawful use or be given away despite 
compliance with the requirements of this section. 

(Q) In this sectior., "unreasonable risk of incurring a financial loss" means 
that a hatchery permit holder reasonably determines that, for a given lot of 
fish, as deSignated by the hatchery, net profits from putting the salmon to 
lawful use and from selling the roe removed from the salmon, could be 
lower than needed to justify the diversion of hatchery personnel and 
resources, Including overhead and administrative resources, to deal with 
the salmon, 

The regulation requires a hatchery to document the estimated numbers of 
salmon returning to the hatchery, any attempts made to find lawful uses for 
the fish, and predicted financial losses if not allowed to roe strip.f.N.Q. The 
regulation also mandates specified efforts to distribute salmon to food banks 
and the public, as well as record keeping. FN7 This regulation became effective 
on July 21, 1996,.E1:ill and the Commissioner issued permits pursuant to it 
throughout the 1996 salmon season, allowing PNP processors to strip roe 
from "unmarketable and otherwise unusable chum salmon." 

E.i'L12.c See 5 AAC 93,320(c)(1), 
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FN7, See 5 MC 93,320Cd), Alternatively, the hatchery operator 
may transport 100 salmon carcasses or an amount sufficient to 
meet public and food bank demand, whichever Is greater, and 
-the fl-m-ay-i m medi-a-tely-dis~ose--(j-f-ot-her-pitlk-or-eht.l m-s-a l-mo-Fl------ - -- ------~--- - -­
carcasses. The hatchery operator must keep the transported 
salmon refrigerated, maintain fresh supplies by replacIng the 
salmon at least every 72 hours, and replenish the supply of 
salmon in quantities sufficient to meet public and food bank 
demand, See 5 MC 93,320Ce), 

FN8, See 5 MC 93,320, 

III. PROCEEDINGS 
Mike Q'CalJaghan, an officer of the non-profit organization EARTH, sued 

the Commissioner of Fish and Game for injunctive relief in November 1996. 
Q'CalJaghan, a pro se litigant, argued primarily that hatchery roe stripping 
violated the salmon waste law, AS 16,05,831; he wanted EARTH to receive 
the discarded salmon so that it could be used to feed the needy. Milford 
Sweat, a commercial Yukon River fisher, Intervened, seeking declaratory 
relief invalidating the Commissioner's authorization of roe stripping, The 
superior court granted summary judgment In favor of the Commissioner on 
the validity ofthe regulation, 

O'Caliaghan and Sweat argue on appeal that the Commissioner 
promulgated the roe stripping regulation (5 MC 93,320) without the required 
statutory authority and that the regulation violates the salmon waste law and 
other statutory-and constitutional provisions. O'Caliaghan and Sweat also 
argue that the Department maintains a practice and policy generally 
permitting roe stripping from excess brood stock salmon in violation of the 
salmon waste law, Finally, Q'Callaghan contends that the superior court erred 
by refusing to allow him to amend his complaint, by relying on facts 
unsupported by the eVidence, and by refusing to mandate the enforcement of 
the salmon waste law. 

IV, DISCUSSION 
A, The Validity of 5 MC 93,320 

1. Mootness 

Regulation 5 MC 93,320, by its terms, applied only to the 1996 and 1997 
salmon seasons, FN9 Therefore, we must determine whether this question is 
moot, "Ultimately the determination of whether to review a moot question is 
left to the discretion of the court." FNiO The present issue is capable of 
repetition and, because of the short-term nature of the regulation, might 
repeatedly circumvent judicial review. Furthermore, precedent indicates that 
the issues involved in ~AAC 93.320 are sufficiently Significant, because they 
are related to the "allocation of Alaska's fishery resources'" FN11 Similarly, 
we have noted that "the scope of the Commissioner's power Is an issue of 
public interest./I FNil We thus review this case under the public interest 
exception to the mootness doctrine, 

FN9, 5 MC 93,320Cp) provides that "[t]he provisions of this 
section do not apply after December 31,1997," 

FNlO, Kodjg~fQQQ I'rocessors Ass'n v. State, 900 P,2d 1191,. 
1196 CAlaska 1995) (citations omitted), 

FN11. Peninsula Mktg, Ass'n v, StateL 817 P,2d 917. 920 CAlaska 
1991), 
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FN12. Kodiak Seafood. 900 P.2d at 1196. 

2. Standard of review 
This court reviews grants of summary judgment de novo. FN13 To affirm{ 

we must find that there are no material facts at Issue and that the movant Is 
entitled to judgment as a matter of law, FN14 

FN13. See Payton v. State, 938 P.2d 1036, 1041 (Alaska 1997). 

FN14. See Alaska Fish Spotters Ass'n v. State, Dep't of Fish & 
Game, 838 P.2d 798, 800 (Alaska 1992). 

Here, we are asked to review the validity of administrative regulations, 
This court applies a three-part analysis to this question. 

First, we must determine whether the legislature delegated to the 
administrative agency the authority to promulgate reguiatlons,FN15 
Determining the extent of an agency's authority involves the Interpretation of 
statutory language, a function uniquely within the competence of the courts, 
FN16 Thus, this court applies its independent judgment to the question ofthe 
authority to adopt regulations,flil.Z 

FN15. See Warner v. State. 819 P.2d 28, 30-31 (Alaska 1991). 

FN16, See Tesoro Alaska Petroleum Co. v, Kenai Pipe Line Co" 
746 P .. 2d 896, 903-04 (Alaska 1987) (quoting Union Oil Co. of 
Cal. v. Department of Revenue, 560 P.2d 21, 23 (Alaska 1977)). 

FN17. See id. at 904. 

Once we are satisfied that the agency acted within the scope of its 
delegated power, we then consider whether "the regulation is conSistent with 
and reasonably necessary to implement the statutes authorizing its adoption" 
FN18 and whether it is reasonable and not arbltrary,FN19 In making the 
consistency determination, the court exercises its independent judgment, 
unless the issue Involves agency expertise or the determination of 
fundamental policy questions on subjects committed to an agency,FN20 In 
cases involving agency expertise or fundamental policy questions, we employ 
a rational basis standard under which we defer to the agency's determination 
so long as it is reasonable,f1l2l We believe that the question of whether 2. 
Me 93,320 is consistent with the underlying salmon waste law is one of 
statutory interpretation to which we should apply our independent 

judgment.= Whether the regulation is necessary to Implement the statute 
involves fundamental policy determinations which we review on a rational 
basis standard, FN23 Likewise, we conduct the "reasonable and not arbitrary" 
review using a deferential standard, 

FN18. Chevron U.S.A. Inc. v. LeResche, 663 P.2d .. \1.23, 927 
(Alaska 1983); see also AS 44.62.030 (providing that "a 
regulation adopted is not valid or effective unless consistent with 
the statute and reasonably necessary to carry out the purpose 
of the statute"). 
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FN19, See State v, Anderson, 749 P,2d 1342, 1344 (Alaska 
1988); Kellv v, Zamarello, 486 P,2d 906, 911 (Alaska 1971), 

FN2Q. See Gunderson v, University of Alaska, Fairbanks, 922 
P,2d 229, 233 (Alaska 1996); Tesoro, 746 P,2d at 903, 

FN21. See Gunderson, 922 P,2d at 233; Tesoro, 746 P,2d at 
903, 

FN22, See Board of Trade, Inc, v, State, Oep't of Labor, Wage & 
Hour Admin" 968 P,2d 86, 89 (Alaska 1998), 

FN23, See State, Oep'tofRevenue v, Cosio, 858 P,2d 621. 624 
n, 1 (Alaska 1993), 

Finally, we consider whether the regulation conflicts with any other state 
statutes or constitutionaLprovisions . .EN.ll Whether a regulation violates a 
constitutional or statutory provision is a legal question we review de 
novo,FN25 

FN24, See Anderson, 749 P,2d at 1344, 

FN25, See Chu[fi1 v, State, Oep't of Revenue, 973 P,2d 1125, 
1127 (Alaska 1999); Alaska Fish Spotters, 838 P,2d at 800, 

We presume the validity of an administrative regulation; the challenger 
bears the burden of proving it is Invalid. FN26 

FN26, See Cosio, 858 P,2d at 624, 

<4~ 
tiI":.·3. Does the Commissioner of Fish and Game have authority to promulgate 

regulations? 
Statutory authority to promulgate rules may be either express or 

implied, FN27 Q'Callaghan and Sweat argue that only the Board of Fisheries 
(the Board), and not the Commissioner, has the authority to promulgate 
regulations involving PNP hatchery salmon and roe. The Department claims 
that the Commissioner has Implied authority to promulgate rules under AS 
16,05,020 and express rulemaking powers under AS 16,05,831. We agree 
with the Department. 

FN27, See AS 44,.~4,.fnQ; see also Usibelli !2QJ,U1iDe, Inc, v, 
State, Oep't of Natural Resources, 921 P,2d 1134, 1143 (Alaska 
1996), 

Alaska Statute 16,05,020 outlines generally the functions of the 
Commissioner, directing him to "manage, protect, maintain/ improve, and 
extend the fish .,. resources of the state in the interest of the economy and 
general well-being of the state" and giving him the "necessary power to 

accomplish" those directives. FN2& This language grants the Commissioner 
broad authority "relat[ing] principally to administration and budgeting," while 
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primary rule making authority is allocated to the Board.flIl.9. 

FN29. Peninsula Mktq. Ass'n v. Rosier, 890 P.2d 567,572 
(Alaska 1995). 

Nevertheless, subsection (b) ofthe salmon waste law explicitly delegates 
to the Commissioner the authority to enforce and interpret the law: "The 
commissionerl upon requestl may authorize other uses of salmon that would 
be consistent with maximum and wise use of the resource." FN30 Subsection 
(c) specifically envisions the promulgation of rules under section .831 by 
prescribing civil and criminal penalties for "[a] person who violates this 
section or a regulation adopted under it." EI'lll Subsections (b) and (c) reflect 
a clear legislative intent that regulations should be adopted under AS 
16.05.831 and that the Commissioner is the official responsible for the law's 
implementation. Together with the Commissioner's general authority to 
manage fishery resources in the statel this statute delegates rulemaking 
authority to the Commissioner. 

FN30. AS 16.05.831(b). 

FN31. AS 16.05.831(c) (emphasis added). 

We note that the Board has authority to "adopt regulations it considers 
advisable in accordance with AS 44.62 (Administrative Procedure Act)" in a 
wide variety of fishery-related areasl including "regulating commercial l sport, 

f!~', guided sport, subsistence, and personal use fishing as needed for the 
i~~! conservation, development, and utilization of fisheries." FN32 However, the 

ii:~,' PNP hatchery program Is permit-based. To operate a hatchery, a non-profit 
organization must obtain a permit and comply with a variety of statutory 
conditions regulati ng hatchery development and operation. FN33 The statutes 
place the responsibillt'{ for issuingf suspending, and revoking permits with the 
Commissioner, not the Board, FN34 The power to modify permit terms is 

shared. It lies with the Commissioner in the first instance, nt~ but is subject 
to ultimate control by the Board. FN36 

FN32. AS 16.05.251(a)(12). 

FN33. See generally AS 16.10.400-16.10.470. 

FNl.'l See 8~J6.10.400(a)(I) ("The commissioner or a 
designee may-Issue a permit, subject to the restrictions imposed 
by statute or regulation under AS 16.10.400-16.10.470 ... [for] 
the construction and operation of a salmon hatchery.". If); AS 
16.10.430(a) ("If a permit holder fails to comply with the 
conditions and terms of the permit ... , the permit may be 
suspended or revoked, in the discretion of the 
commissioner ... , If), 

FN35. See AS 16.10.430(b) ("If the commissioner finds that the 
operation of the hatchery is not in the best interests of the 
public, the commissioner may alter the conditions of the permit 
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to mitigate the adverse effects",,"). 

FN36, See AS 16,10,440(b) ("The Board of Fisheries Illay '" 
aillend by regulation '" the terills olthe perlllit",,"), 

Sweat argues that the Commissioner's promulgation of 5 MC 93.320 is 

invalid because, under Peninsula Marketing Association v, Rosier/N37 "[e]ven 
where the Commissioner has been given specific regulatory authority", the 
Commissioner is not endowed with a 'veto power' over the Board." But the 
present case is not analogous to Rosier, In Rosier, the Board evaluated and, 
after public testimony, rejected the Commissioner's proposed cap on chum 
fishing, Implementing instead a set of alternative conservation measures, 
FN38 Subsequently, on the governor's instruction, the Commissioner 
instituted his originally proposed cap using his emergency powers. FN39 We 
held that to allow the Commissioner the "veto power" to override the Board's 
reasoned rejection of the chum cap would "eviscerate powers explicitly 
granted to the Board." £.N:lQ But there is no evidence that the Board ever 
considered enacting the presently contested regulation, Furthermore, that 
the legislature considered legislation but failed to act also does not change 
this result; Rosier only concerned the balance of power between the 
Commissioner and the Board. 

FN37, 890 P,2d 567 (Alaska 1995). 

FN38. See id. at 568·69, 

FN39. See id. at569. 

FN40. Id. at 573" 

Because the legislature granted the Commissioner authority to 
proilluigate rules under AS 16.05.020 and 16,05,831, we hold that the 
Commissioner has the authority to promulgate the regulation in question. 

4, Is 5 AAC 93,320 consistent with the salmon waste law? 
O'Caliaghan and Sweat urge us to view the discretionary powers 

authorized by subsection (b) of the salmon waste law FN41 as narrowly 
limited. They contend that subsection (a) constitutes a wholesale prohibition 
of any use of salmon that does not utilize most of the carcass and that the 
Commissioner has no discretion under subsection (b) to authorize any use 
which entails discarding carcasses, O'Caliaghan and Sweat argue that AS 
16.05,831(a) unaillbiguously defines waste in a way that clearly precludes 
roe stripping. Under this reading, the Commissioner eQuid, for example, 
allow salmon flesh to be used for fertilizer, bait, or fish meal,fiHl but could 
not authorize any activity~such as roe strlpplng~which does not use most of 
the flesh. 

f_N4t.. The text of the salmon waste law is set forth in note 1, 
supra. 

FN42, The Commissioner has indeed authorized these uses of 
salillon under BS J§,.Q."i,§31(b). See.s Me 93,350(aHlll. 



The Department argues that subsection (b) authorizes the Commissioner 
to permit uses of salmon which may entail the disposal of salmon carcasses 
so long as the permitted use Is consistent with the "maximum and wise use of 

--the-ts-a:lmorn rescHJFt~."1f FN43 It-cof'fteTIds-ehat mi:myscientifit,· e-ducatlbha'l, 
and display purposes involve the disposal of salmon carcasses, offering as 
examples the study of salmon digestive and reproductive systems and 
mounting of trophy salmon. Since these uses are presumably permissible 
under subsection (a), the Department argues that other uses which also 
Involve disposal of carcasses may be permitted under (b). It also contends 
that hatchery brood stock salmon carcasses have long been discarded after 
roe or milt is extracted. Under the appellants' reading of the statute this 
practice would be forbidden even though the carcasses are without economic 
value. 

FN43. AS 16.05.831(b). 

"The superior court held that "the statute clearly authorizes the 
Commissioner to promulgate regulations authorizing any activity which 
reasonably results in the 'maximum and wise use of the resource.' If 

(Emphasis in original.) The court viewed subsection (b) as a "broad legislative 
authorization to the Commissioner to act in the public interest in response to 
a variety of circumstances. If 

We believe that the question presented is both close and difficult. Section 
.831 is not clearly written. Taken literally, subsection (a) seems to prohibit 
the failure to utilize only the carcasses of salmon intended for the purposes 
enumerated in subparagraphs (1) through (3). What does this imply about 
the utilization of carcasses of salmon taken for other purposes, such as 
hatchery propagation or bait? There are at least two possibilities. One 
possibility is that the carcasses of salmon taken or "intended" for other 
purposes need not be Jtilized. Another possibility Is that subparagraphs (1) 
through (3) are meant to define the permissible purposes for which salmon 
may be harvested. The first would permit the waste of any salmon not 
intended for the enumerated purposes. The latter reading is less literal, but it 
is more likely what the legislature Intended. Under this latter reading, 
subsection (a) has two functions: it defines permissible purposes for which 
salmon may be harvested (and thus Impliedly prohibits their harvest for 
other purposes) and requires that the carcasses of salmon taken for 
permitted purposes be utilized for those purposes. 

If we accept that subsection (a) both defines permitted purposes and 
mandates carcass use for those purposes, what is to be made of 
subparagraph (a)(3)? As the Department represents, this provision 
authorizes some uses which ultimately involve the disposal of salmon 
carcasses. One possible answer is that sCientific, educational, or display 
purposes "utilize" salmon carcasses within the meaning of the statute even if 
the only use of the carcass is as a disposable holder of the viscera or skin. 
Alternatively, the statute may Imply that the flesh must be saved for other 
permitted uses to the extent that this is practical given the uses permitted 
under subparagraph .831(a)(3). FN44 For our purposes in this case, this is an 
issue that needs only to be noted, not resolved. 

FN44. Compare AS 16.10, 173(d)(3), which prohibits herring 
waste but-contains-Iangua©e-that seems to exclude -from the 
definition of waste loss of flesh inherent in permitted uses: 

"waste" means the failure to use the flesh of commercially 
taken herring for reduction to meal, production of fish food, 
human consumption, food for domestic animals, scientific or 
educational purposes, or round herring bait. Normal, 
inadvertent loss of flesh associated with the uses described 
in this subsection that cannot be prevented by practical 
means does not constitute waste. The commissioner may 
authorize other uses of commercially taken herring 
consistent with the intent of this section and AS 16.10.172 
upon receipt of a request accompanied by a detailed 
justification. 
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Turning to subsecfon (b), it most literally seems to be a grant of authority 
to the Commissioner to add other uses to those listed in subparagraphs (1) 
through (3) of subsection (a). If we accept the dual purpose interpretation of 
subsection (a)-that it both defines permitted purposes For which salmon may 
be taken and requires that the carcasses of salmon taken for permitted 
purposes be utilized~the same applies to additional uses authorized by the 
Commissioner pursuant to subsection (b). For discussion purposes, assume 
that the Commissioner added "hatchery propagation" to the list. Could 
carcasses of salmon be discarded after roe or milt were extracted? This 
question Is much the same as that posed by subparagraph (a)(3), discussed 
above. Either hatchery propagation is a permitted utilization of the salmon 
carcass In itself, even though the carcass is eventually thrown away, or the 
flesh must be used for other permitted purposes to the extent practical given 
the intended hatchery propagation use. 

Now consider the current case, The Commissioner has defined as a use 
the taking and sale of roe from hatchery salmon caught by hatcheries In 
terminal or special harvest areas if the salmon have no other practical use. 
Can the carcasses of these salmon be discarded? Based on the preceding 
discussion, the answer is "yes." Either the taking and sale of roe is a 
permitted utilization of the carcass in itself, in the same way that a carcass 
can be said to be utilized in hatchery propagation, or the carcass must be 
used to the extent practical in association with the taking and sale of roe. If 
the law only requires the former alternative, the taking of roe is a 
satisfactory utilization of the carcass. If the law requires the latter 
alternative, the contested regulation complies because the Commissioner has 
only permitted roe stripping where there are no other practical permitted 
uses of the carcass. We therefore conclude that regulation 5 AAC 93.320 is 
consistent with AS 16.05.831. 

We also hold that the Department could rationally find the contested 
regulation reasonably necessary to Implement the salmon waste law. The 
Department argues that, due to the current market conditions for hatchery 
salmon, roe stripping Is the wisest, and the least wasteful, use for salmon 
that would otherwise not be used at all: "harvesting and recovering value 
from the unmarketable salmon was less wasteful-and more consistent with 
protection of the salmon resource-than allowing the salmon to remain in the 
water, completely unused, where they could interfere with natural salmon 
stocks and could also cause public nuisances." We defer to the 
Commissioner's deter:nination that sale of roe from unmarketable fish is a 

"maximum and wise use" of salmon . .EN1.5. 

FN45. As we said In State, Department of Revenye, Permanent 
Fund Dividend Division v. Cosio, 858 P.2d §n, 624 n. 1 (Alaska 
1993) : 

If we find the proper nexus between the challenged 
regulation and the statutory purpose (i.e., the regulation is 
consistent with the statutory purpose), we do not generally 
require a separate showing of reasonable necessity. Strictly 
applied, inquiry into whether a regulation is necessary as a 
means to a legislative end would mire this court in questions 
of public policy and the advisability of possible alternatives. 
Such a searching inquiry is beyond-our authority and 
expertise. It is a rare case where a regulation, although not 
inconsistent with the purpose of the statute, is wholly 
superfluous to the achievement of that purpose. 

(Emphasis in original.) 

Finally, we hold that the regulation is reasonable and not arbitrary. This 
inquiry considers whether "the agency has taken a 'hard look' at the salient 

problems and has 'genuinely engaged in reasoned decision making.'" FN46 
The regulation clearly passes this test. The Department engaged in extensive 
correspondence with other state agencies regarding its proposed regulations, 
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Comment on Proposal 40 from the Anchorage Fish & Game Advisory 
Committee 

The committee would like the board to strike the word "steelhead" from 
the regulation so that it would read: 

Close Anchor River, Deep Creek, Ninilchik and Stariski Creek to fishing 
from November 1 to king salmon opening in the spring. 

Submitted by Jim Stubbs of Anchorage AC 

~ 



November 1_, 2010 
Delta Fish and Game Advisory Committee 
PO Box 605 
Delta Junction, AK 99737 

Mr. Vince Webster, Chairman, Board ofFish 
Mr. Cliff Judkins, Chairman, Board of Game 
Alaska Department of Fish and Game 
Board Support Section 
PO Box 115526 
Juneau, AK 99811-5526 

Dear Chairman Webster and Judkins, 

It has come to our attention that the Joint Board ofFish and Board of Game will meet to 
consider names for the successor of Commissioner Denby Lloyd following his 
resignation. Being that the Joint Boards meet infrequently, we urge you to expand the 
meeting to consider accepting proposals that require shared action by both boards. 

Our major request is that you consider the creation of a non-subsistence area in GMU 13 
to assist in the management of both moose and caribou hunting. The Delta Advisory 
Committee failed to receive the proposal booklet containing the Nelchina Caribou and 
Black Bear Trapping Regulation proposals in time to comment prior to the deadline. 
Consequently we were unable to participate in the BOG meeting in Anchorage on 
October 8 - 12,2010. At that meeting, proposal addressed the formation of a non­
subsistence area in GMU 13 that failed. The creation of a non-subsistence area requires 
the action of the Joint BOF/BOG. 

The Fairbanks Advisory Committee submitted an in-depth analysis of the subsistence and 
non-subsistence hunting of moose and caribou in GMU 13 in their comments presented 
to the BOG at that time. The Delta AC concurs with the findings of the Fairbanks AC 
and supports their conclusion of creating a non-subsistence area within GMU 13 for all 
the reasons that they state. 

We encourage you to take this opportunity to accept Proposal #30 from the October 8 -
12, 2010 BOG meeting as a platform from which to discuss this issue. It is also our 
desire that you allow the Fairbanks AC to present their information to the Joint Boards in 
further clarification of the justification for a non-subsistence area within GMU 13. 

Sincerely, 

Delta Junction Advisory Committee 


