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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

STATE OF ALASKA, |
1031 W, 4t Avenos, Suite 200
Anchorage, AK 99501

Plaintiff,

CIVIL ACTION NO.:
\Z

DIRK KEMPTHORNE, in his official capacity
8s the Secretury of the Uniied Siates
Department of the Interior, H. DALE HALL,
in his official capacity as the Director of the
United States Fish-and Wildlife Service, and
UNITED STATES FISH AND WILDLIFE
SERVICE,

1849 C Street, NW,

Washingten, D.C. 20230

Defendants,

COMPLAINT FOR DECLARATORY JUDGMENT AND INJUNCTIVE RELIEF

INTRODUCTION

I. Plaintiff State of Alaska (“Alaska” or the “State”) brings this action to challenge
the listing by the United States Fish and Wildlife Service (the “Service™) of the polar bear ag
“Ahreatened” throughout its range under the Endangered Species Act ("ESA™), 16 US.C. §§
15311544, See Determination of Threatened Status for the Polar Bear Throughout irs Range,
Fingl Rule, 73 Fed. Reg. 28212-28303 (May 15, 2008)(the “Final Rule”).

2. Alaska brings this action under (1) Section 11(g)(1)(C) of the ESA, 16 U.S.C. §

1540(2)(DLO), to sddress the Defendants’ failure 1o petform dutics under ESA Section 4, 16
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U.8.C. § 1533; (2) Section 115(a)(1) of the Marine Mammal Protection Act (“MMPA™), 16
VS.C. § 1383b(a)(1), to address the Defendants” fatlure to pecform duties thereunder; and (3) the
Administrative Procedure Act (“APA”), § U.S.C. §§ 701706, to addiess Defendants’ failure to
comply with legal requirements not otherwise actionable under the ESA or under the MMPA.

JURISDICTION AND VENUE

3. This Cowrt has jurisdiction over this action pursvant to 28 U.S.C. § 1331 (federal
question jurisdiction), 16 11.8:C. § 1540(p) (Rndangered Species Act citizen suit provision), and
5US.C. §§ 702, 706 (Administrative Procedure Act),

4, Alaska satisfied the written notice requirement of the Endungered Species Act
citizen suit provision. 16 U.B.C. § 1540(g)(2). Over 60 days ago, by letter dated May 23, 2008,
Alaska gave written notice to the Service and the individually named Defendauts of the
governmeat’s failure to perform certain duffes under 16 US.C, § 1333,

3, An actual, justiciable controversy now exists between Alaska and the Defendants,
and the requested relief is proper under 28 U.S.C. §§ 22012202, 5 U.S.C. §§ 701-706, and 16
U.B.C. § 1540(p).

6. The federal government has waived sovereign iimmmnity in this action pursuant to
S5USC § 702 and 16 US.C. § 1540().

7. Alaska has exhausted all administrative remedies.

8. Verue is proper in this Court pursvant to 28 U.8.C. § 1391 because this action is
brought against officers of agencies in the United States in their official capacities and the
Service. Further, actions and decisions challenged by this lawsuit were made in substantial part

in the Distriot of Columbin. Alasks maintaing an office in this Distrist,
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PARTIES
Plain{iff

9. Alaska 18 a sovergign state, which has an interest in the management,
conservation, and regulation of all wildlife end other natural resources within its jurisdiction,
including the polar bear and its habitat. Alaska Const, Art. VIII, §§ 1, 2, 4; Alaska Stat. §
16.05.020. Alagka participates in the direct management of its wildlife resources through its
Departments of Fish and Game, Natural Resources, and Environmental Conservetion. The
Alaska Comprehensive Wildlife Conservation Strategy, approved by the Service, contains
affirmative conservation measures, inchading international agreements and cooperation with
other government agencies throngh research, monitoring, and conservation practices designed 1o
profest and conserve the polar bear and aveid the need for the species 1o be listed under the ESA.
The Adaska Coastel Managersent Program (Alaska Staf §§ 46,39, 46.40) includes statewide
standards found at Alaska Admin. Code tit. 11, § 112 which embody the State’s policy direction
for natural resource development and conservation in the coastal zope, and which form the basis
for developing a project’s consistency détermination under that Program, These standards
govern the uses and activities and resources and habitats that are part of a proposed project, and
inglude specific standards for habitet and subsistence, both of which are considered during
consistency reviews.

10.  Alaska is also responsible Tor the welfire of its citizens. The Service's listing of
the polar bear as a threatened species will have a signifieant adverse impact on Alaska because
additional regulation of the species and its habitat under the ESA will deter activities such as
commercial fisheries, oil and gas sxploration and developraent, transportation, and tourism

within and off-shore of Alasks, Many Alaskans rely on these activities for employment, and the
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State and its municipalities rely on tax and royalty revenues from these activities and related
cormmerce to provide services for their citizens.

11, Municipal governments (which are political subdivisions of the State of Alaska
under Alaska Stat. §§ 29.04.010, 29.04.020) located on or near coastal areas within the range of
the polar bear, will be adversely affected by the listing because the listing and resulting
regulatory measures will interfere with the municipalities’ efforts to provide public services to
Alaska residents and impact thelr land use planning, platting, and regulatery activities.

12.  Alaska has standing to bring this action, and the challenged agency decisions are
finad and ripe for review by this Court.

Defendants

13.  Defendant Dirk Kempthorne is the Secretary of the United States Department of
the Tnterior (DOT™) and s being sued in his official capacity. The Secretary is responsible for
the administration of the ESA and signed the Final Rule.

14.  Defendant H. Dale Hall is the Director of the United States Fish and Wildlife
Service and is being sued in his official capacity. The Director is responsible for the
administration and the implementation of the ESA.

15.  Defendant United States Pish and Wildlife Service is a federal agency within the
DOI and is the agency within the DO that has been delegated the responsibility for
implementing the ESA, Polar bears are matine manreals within the jurisdiction of the DOT and

the Service. Hercafter the Defendants shall be refered to colleetively as the “Service”
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LEGAL BACKGROUND

A.  Endangered Species Act

16.  Section 4(a) of the ESA requires the Secretary of the Interior 1o determine by
regulation whether species of fish, wildlife, or plants are “threatened” or “endangered” under
specified criteria, and if so, to listsuch species as threatened or endangered as appropriate.
Section 4(a) also requires the Secretary to designate by regulation “critical habitat” for such
listed species to the maximum extent prudent and determinable. 16 U.8.C. § 1533. Regulations
conceming listing determinations and critical habitat designations must be promulgated in
aceordance with the requizements of Section 4(5) of the ESA,

17.  The Secretary’s authority to determine “threatened” status for a species, 16 U.S.C.
§ 1533(a), does not “confer discretion 10 ignore the required procedures of decisionmaking.”
Bennett v, Spear, 520 U8, 154, 172 (1997). The duty to make a “threatened” deterruination
must be based

solely on the basis of the best scientific and commercial data available to him

after conducting a review of the status of the species and after taldag into actount

those efforts, it any, being made by any State or foreign nation, or any political

subdivision of 4 State or foreign nation, to protect such species, whether by

predator control, protection of habitat and food supply, or other conservation

practices, within any area under its jurisdiction or on the high seas.

16 U8.C. § 1533(b)(1XA).

18, Tolist a species, the Sscretary must find that one or more of the five statutory
listing factors are present: (A) the present or threatened destruction, modification, or curtailment
of its habitat or range; (B) over utilization for commercial, recreational, scientific, or sducational
purposes; (C) disease or predation; (D) the inadequacy of existing regulatory mechanisms; or (E)

other natural or manmade factors affecting its continued existence. 16 U.8.C. § 1533()(1).
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19, If the Secretary determines that designating a species as endangered or threatened
is warranted, he must publish the determination in the Federal Register, along with the complete
text of a proposad regulation to implement such-a determination, See 16 U.B.C. § 1533(b)(5).

20, Under Section 4(d), when a species is listed as threstened, the Seeretary shall
issue “such regulations as he deems necessary and advisable to provide for the conservation of
the species.” 16 U.S.C, § 1533(d).

21, Any publication in the Federal Register of a final regulation listing a species as
threatened under the ESA must include a summary of the data upon which the regulation is based
and must show the relationship of the data to the regulation. See 16 US.C. § 1533(b)(8).

22, Under Section 4(1) of the ESA, if “a State agency ... files comments disagreeing
with all or part of the proposed regulation, and the Secrstary issues & final regulation whichisin
cordlict with such comments ... [the Seoretory shall] submit to the State agency a written
justification for [the] failure to adopt regulations consistent with the agency’s comments or
petition.” 16 U.S.C. § 15334).

23.  Section 11(g) of the BSA provides that “any person may commence 2 ¢ivil suit on
his own behalf ... against the Seerotary where there is-alleged a failore of the Secrstary'to
perform any actor duty under [Section 4] which is not discretionary with the Secretary.” 16
U.S.C. § 1540()(1)(C).

24, Section 10(e) of the ESA provides for regulation by the Seerctary of subsistence
hunting of threatened and endangered species by Alaska Natives. See 16 US.C. § 1539(e).

B. Muarine Mammgl Pratection Act

25, The MMPA prohibits the take and importation of marine mammals, including the

polar bear, 16 U.8.C. §§ 1362(6), 1371, and provides for protection of habitat and collection of
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biological information. The MMPA provides for the regulation of hunting, including subsistence
hunting of marine mammals by Alaska Natives. See 16 US.C. § 1371{(b).

26.  The MMPA provides for certain prohibitions in regard t6 species or stocks thet
are “depleted.” Tor purposes of the MMPA, “the term ‘depletion’ or ‘depleted’ means any case
in which

(A) the Secretary, after consultation with the Marine Mammal Commission and the

Committes of Scientific Advisors on Marine Mammals established under subchapter T

of this chapter, determines that a species or population stock is below its optimum

sustainable population; (8) 2 Siate, to which authority for the conservation and
managernent of a species or population stock Is transforred veder section 1379 of this
fitle, determines that such species or stock is below ifs optismum sustainable population;
or () a species or population steck is listed as an endangered species or a threatened
species under the Endangered Species Act of 1973 [16 U.S.C. § 1531 etseq.].

16 US.C. § 1362(1).

27, Seetion 115(a)(1) of the MMPA further requires that in “any action by the
[Service] to determine if a speties or stock should be designated as depleted,” the Service “shall
only make such a determination by issuance of a rule, after notice and dpportunity for public
commaent and gfter acall for Information,” and such determination shall be based on “the best
scientific information available.” 16 US.C. § 1383b()(1). A depleted stock determination must
be based on “the best scientific information available.” 16 U.8.C. § 1383b(2)(2).

28, Section 115(a)(2) of the MMPA further requires that prior fo making a depleted
stock determination, the Secretary must publish in the Federal Register “a call to assist the
Seeretary in obtaining scientific information from individuals and organizations concermed with
the conservation of marine mammuals, ffom persons In any industry which might be affected by
the deterrination, and from academic insttutions. Tn addition, the Secratary shall utilize, to the
extent the Seeretary determines to be feasible, informal working groups of interested parties, and

other methods to gather the pecessary nformation.” 16 U.S.C. § 1383b()(2).
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¢, Administrative Procedure Act

29.  The APA provides for judicial review of final agency action by persons
“aggrieved” by such action. 5 U.B.C. § 702. The APA also provides standards applicable when
a federal agency proposes and adopts final rules and regulations. 5 US.C. §§ 533, 551(4).
Bpecifically, agencies must provide “general notice™ of any “proposed rule making” to the public
through publication in the Federal Register, That notice must include “(1) a statement of the
tiraw, place, and nature of the public rule making proceedings; (2) reference to the Jegal authority
under which the rule is proposed; and (3) either the terms or substance of the proposed mileor a

o

description of the subjects aad issuss invelved.” 5 US.C. § 553(b). Agencies proposing rules
are required by 51U.8.C. § 553(c) to tespond to significant public coniments on'that rulemaking.

30.  Under the APA, a reviewing court shall “hold unlawful and set aside agency
action, findings, and conclusions found to be ... arbitrary, capricious, an abuse of diseretion, or
otherwise not in accordance with the law.” 5 U.8.C. § 706(2)(A). A reviewing court shall also
“hold unlawfsl and set aside ageney action, findings, end conclusions found 1o be ... withowt
observance of procedure required by law.” 5 U.8.C. § 706(2)(D).

FACTUAL BACKGROUND

A, The Polar Bear

31,  Poler bears (Ursus inaritimus) sre considered marine manomals and are found
throughont the ice covered seas in the Northern homisphere. Polar bears are adapted to living on
sea ice, and seasonally may spend significant Hmeon fand,

32, Polar bears now mumber 20,000-25,000 worldwide (see 73 Fed. Reg. at 28215) as
compared to 8,000-10,000 in 1965~1970. The Chukchi Sea, Southern Beanfort Sea, and

Northern Beaufort Sea subpopulations, the three subpopulations associated with Alaska and
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United States Territory, and shared with Russia (Chukehi Sea) and Canada (Southern and
Northern Beaufort Sea), are estimated at 4,700 polar bears collectively, See 73 Fed. Reg. at
28217, The Southern Beaufort Sea subpopulation, found along the North Slope of Alaska and
ranging into western Canada, and the Chukehi Sea subpopulation, found from western Alaska to
Wrangel Island and castern Siberia are most élosely associated with Alaska, The cunrent world-
wide population has not significantly declined in recent years, This overall stability is also
reflected in the most recent publication of the International Union for Conservation of Nature and
subpopulations have declined, others have increased, and some remain stable.

33, Polar bears existed during and survived through prior Arctic warming periods
including the Last Interglacial (115,000-140,000 vears before prosent), and the Helocene
Thermal Maximum (4,000--12,000 years before present). There was also-a warming period
during the Medieval Period (950-1300 AD.).

34.  Polar bears are important for subsistence purposes to Alaske Natives and the
subsistence harvest of polar bears is provided for in the ESA and MMPA, Other hunting has not
been permitted in the United States since the enacinient of the MMPA in 1972, The MMPA
provides significant conservation measures to protect polar bears,

35.  The worldwide distribution of polar bears has been charactedzed asconsisting of a
number of different population groupings for mmmagement purposes. For example, the United
States Geological Survey (FUSGS”) las identified four scoregion populations, while the IUCN
describes the bear as comprising nineteen subpopulations worldwide,

36.  The Final Rule recognizes nineteen subpopulations of polar bear for management

and research purposes. See 73 Fed. Reg. a1 28215,
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37.  Neither the nineteen subpopulations of polar bears worldwide described by the
TOCH, northe four scoregion populations deseribed by USGS, could reasonably be considered
to represent distinet population segments. Because of ranging behavior, pacticulasly of malé
polar bears, and resulting gene flow, subpopulations are neither distinct nor significant.
Similarly, the ranging behavior of polar bears may prevent the loss of sunmmer habitat from the
Southern extreme of its range from representing loss of a significant portion of the range of the
polar bear even if the modeling was accepted as 2 reasonable projection of likely futre
conditions,

B. Listing Decision

38,  Inresponse to g petition to list the polar bear under the ESA submitied by the
Center for Biclogical Diversity, the Service published in the Federal Register on January 9,
2007, its 12-month: petition finding that Hsting was warranted 4ud its proposed to rule to list the
polar bear as threatened. See 72 Fed, Reg. 10641099 (Jan. 9, 2007) (“Proposed Rule”). The
decision to propose listing the polar bear as threatened was based on the determination that “the
polar bear is threatened by habitat loss and Inadequate regulatory mechanisms to address sea ice
recession.” See 72 Fed, Reg. at 1095.

39, OnApril 9, 2007, Alaska provided comments in response 1o and in disagreement
with the Proposed Rule. Aluska provided the Service with, among other relevant information,
scientific and commercial datz supporting a determination that listing the polar bear was not
warranted under the two listing factors (A and ) being considered by the Service. Alaska
provided the Service with (1) detailed data on sea ice predictions indicating that the Service’s
analysis of the threatened destruction, modification, or curtailment of polar bear habitat reflected

a “waorst case” scenaric instead of being properly limited 1o a “likely” scenario; and (2) detailed

10
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data on regulatory mechinisms, incliding conservition programs within Alaska and the
international cominnity, which have resulted in 2 sustainable worldwide polar bear papulation,

40.  The USGS published nine reports on September 7, 2007, and made them available
for public comment, The reports purported to demonstyate that the species may become
threatenad in the future and that its range may be reduced in the future at its southern boundaries.

41, On October 22, 2007, in response to the USGS reports, Alaska through
supplemental comrdents reaffirmed its disagreement with the technical basis for the Proposed
Raule.

42, On May 15, 2008, the Sccretary published the Final Rule determining threatened
status for the polar bear under the ESA, 73 Fed. Reg. 28212-28303, and also published separate
regulations pursuant to Section 4(d) of the ESA. 73 Fed. Reg, 28506-28318 (May 15, 2008).

43,  Inthe Final Rule, the Service opined “[blased upon the best available scientific
and commercial information, that pelar bear habitat-principally sea jce-is declining throughout
the gpecies’ range, that this decline is expected to continue for the foresceable future [435 years],
and that this loss threatens the species throughout all of its range”™ 73 Fed. Reg. 2128212,

44,  The Service made the determination to list the polar bear as threatened based on

Factors A and D-the present or threatened destruction, modification, or curtailment of the polar
bear’s habitat or range and the inadequacy of existing regulatory mechanisns. See 73 Fed. Reg.
at 28292-93.

45, The Service found that under Factor A, the ongoing and projected loss of the
polar bear’s sea ice hobitat threatened the species throughout Hsrange. According 1o the Service,
productivity, abundance, and-availability of ice seals-the polar bear’s primary prey—would be

diminished by the loss of sea ice, and polar bears would be required to expend more energy to

11
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obtain food. Also, actess 16 traditionsl denning areas would be-affected, which would result ina
reduced population. See 73 Fed. Reg. at 28292,

464, Under Factor D, the Service determined that regulatory measures existed at the
regional, national, and international level, these mechanisms are adequate to address actual and
potential threats to polar bears from direct take, disturbance by humans, and incidental or
harassraent tike, See 73 Fed, Reg, 2128293, However, the Service ook a broad approach and
found that the existing mechanisms were inadequate because they were not effective in
“counteracting the worldwide growth of” greenhouse gases, /d.

47.  Five weeks after the Final Rule, Alaska received, through the Office of the
Governor, a letter dated Tune 23, 2008, from Director Hall purporting to respond to the
commments Alaska submifted on April 9 and Oectober 22, 2007, regarding the Proposed Rule and
the USGS Polar Bear Reports.

First CLATM FOR RELIEF
(Violation of the ESA-Failure to Make Listing Based on Best Seience)

48,  Alaska incorporates by reference each of the allegations in paragraphs 1 through
47.

49,  Section 4 (B)(1)(A) requires that the Service make its listing determinations based
“solely on the basis of the bést scientific and coramercial data available to him after conducting a
review of the status of the species.” 16 US.C. § 1533(b)(D(A)

50.  The Service fatled 16 make the listing polar bear determination based on “the best
scientific snd commbrclal data available.” Specifically, among other thingy, the Service fhiled

1wl

12
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{a) consider the best scientific data available regarding whether the polar bear is
likely to become an endangered speeies within the foreseeable future throughoutallora
significant portion of its range;

(b) establish, based on the best scientific data available, the “foreseeable fisture™
relevant to its listing detérmination, and instead relied on an arbitzary 45-year period #s the
“foresceable foture™

(c) consider the best sclentific data available demonstrating that climate systems
have a high level of natural variability and climate change models are nnrelisble bevond about a
decade;

{d) consider the best scientific data available regarding the cumantly healthy status
of the species, and instead assumed without réliable stientific ddw that the species as a whole is
in decline or facihg direet immediate threats;

(¢) consider the best seientific data available to support computer modeling to
aceurately predict impacts o the polar bear from seasonal ice less, and instead relied on
unreasongble modeling assumptions, uhcertain variables, and incomplete information fo make
predictions-ieparding seasonal ite loss.and carrying capacity;

{f) consider the best sclentific data available which projected overall declines in
carrying capacity of only 10 to 22% fom present levels by year 45, 22-32 % from present
levels by year 75, and 20-37% from present levels by year 100,” and which projected declines in
optimal habitat loss at only 23-40% at 100 years, aceording to a 2007 USGS report; and

(&) consider the best scientific data available demonstrating the ability of polar
bears to adapt and survive changing climate conditions as demonstrated by their survival through

prior warsming pericds.

13
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51, The Servics"s fuilure to consider mnd make its listing determingtion based on the
“hest scientific data available” within the meaning of Section 4)(1XA), 16 UBLC.

§ 1533(0)(1)(A), entitles Alaska to the relief requested below.

Sgconp CLanaror RELIER
(Violation of the ESA-Failure to Consider State Efforts)

52, Alaska incorporates by reference each of the allégations in paragraphs 1 through

51,

Lo

33, Sectien 4U)(1){A) requires that the Service make its Hating determinations “after
taking into account those efforts ... being made by any State or foreign nation, or any political
subdivigion of a State or foreign nation, to protect such species.” 16 US.C. § 1533®)(1)MA).
Specifically, the Service failed to consider the substantial conservation efforts, programs, and
regulatory mechanisms implemented by the State of Alaska, ite political subdivisions, and within
and among foreign nations and the United States which have contributed to increases in polar bear
numbers world-wide to 20,000-25,000 from 8,000-10,000 in 1965-1970,

54,  The Service's failure o adequately consider substantal fforts being made by
Alaska; foreign nations; and political subdivisions of Alaska and of foreign nations; to protect
the polar bear violates Section 4(b)(1)(4), 16 U.8.C. § 1533(b)(1)(A), entitling Alaskd to the
relief requested below,

THIRD CLATM FOR RELIEF
{Violation of the ESA-Failure to Sumimarize and Show Relationship of Data)

55.  Alaskaincorporates by reference each of the allegations in paragraphs 1 through

54,

14
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56,  Under Section 4(b)(8), the Seivice must summmarize the data on which the
regulation is based and show the selationship of such data to the final repulation. 16 US.C. §
1533(b)(8).

37, The Serviee In the Final Rule fatled to disclose, summarize, and show
relationships of data to the final regulation with respeet to modeling methodology and
assumptions, and the results of such modeling relating to biclogical and seasonal ice loss models
used to predict decrease in habitat and carrying capacity.

58,  The Service’s failure to summarize the modeling methodology, assumptions, and
data gencrated from modeling and to show the relationship of such data to the fina! regulation
violates Section 4(b)(8), 6 U.8.C. § 1533(b)(8), entitling Alaske to the relief requested below.

FouRTH CLATM FOR RELIEF
(Viclation of ESA-Fallure to Make Determination Based on Range)

59.  Alaska incorporates by referénce each of the allegations in paragraphs 1 through

60.  Secton 3(20) defines a “threatened species™ as “any specics which is likely o
become an endangered species within the foreseeable future throughowt all or a significant
portion of s range.” 16 U.8.C. § 1532(20) (emphasis added).

61.  Inthe Final Rule, the Service failed to consider whether the polar bear is kely to
become an endangered species throughout all or a significant portion of its range given available
information regarding the overall stability of “subpopulations” of polar bears worldwide and the
ranging behavior, particulatly of male polar bears, resulting in healthy gene flow.

62.  The Service’s failure to adequately consider whether the polar bear is likely to
become an endangered species throughout all or a signifieant portion of its range entitles Alaska

to the reHef requested below.

15
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Frer CLAIMECR RELIEE
{Violation of ESA-—Failure 1o Provide Adeguate Justification to State Agency for
Adopting Regulations Inconsistent with State Agency’s Recommendstion)

63, Alaskaincorporates by reference cach of the allegations in paragraphs 1 through
62.

64.  Section 4(i) requires the Secretary to submit written justification to the State if a
State agency files comments disagreeing witha proposed regulation and the Secretary issues a
final regulation in conflict with the comments. 16 U.8.C. § 15334).

65.  Both setsof comments filed by Alaska in response to the Proposed Rule and the
USGS Polar Bear Reports disagreed with all or part of the proposed listing regulation 1o list the
polar bear as threatened throughout its range.

66.  In this instance, Alagka received only a post hoe response from Defendant Hall

Jive weeks after the Service’s promulgation of the final listing rule, which purported to respond
to Alaska’s comments and criticisms of the Final Rule,

67.  Defendant Hall's post hioe response did not adequately provide the sequired
“written justification for [the Serviee’s] faihre to adopt regudations consistent with the [Alaska
state] agency’s commients or petition. 16 U.S.C. § 1533(1). For example, Defendant Hall’s
letter failed adequately to explain or justify the Service’s determinations regarding polar bear
adaptability during warming periods and in extensive ice-free conditions. Nor did it adeguately
explain or justify the Service’s conclusions regarding the impact of a maximum docrease of less
than 25% in optimal habital carrying capacity over 45 years on species survival, or address the
adequacy of remaining habitat 1o support polar bear survival as a species. These and other

failures 1o respond 1o points raised in Alasks’s comments concerning future habitef trends and
PO P g

16
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species survival impair Alaska’s ability to respond to the pelar bear listing and to identify and
perform actions for the conservation of the polar beaz.

68.  The Service’s failure to justify its adoption of regulations irconsistent with the
State’s comments fimther harms Alaska’s ability 1o regulate and menage #3 natural resources
generally, including its lands, waters, fisheries, wildlife, and mineral reserves.

69.  The Service's failure to justify its adoption of regulstions inconsistent with
Alaska’s comments to the Proposed Rule and the USGS Reports viclates Section 43), 16 US.C,
§ 1533(1), entitling Alaska to the relief requested below.

SxTH CLAIM FOR RELIEF

{¥iolation of the APA and MMPA-
Failure to Provide Notice and Allow Publie Comment of Depletion Determingtion)

70.  Alaska incorporates by reference each of the allegations in paragraphs 1 through
&9,

71.  The MMPA requires that in *any action by the [Service] to determine if a species
or stock should be designated as depleted,” the Service “shall only make such a determination by
issuance of a rule, after notice aud opporunity for public comment and afler s call for
information?” and such determiiation shull be baged on “the best scientifi¢ information
avatlable” 16U.S.C. § 1383b(n).

72, The APA also requires “general sotice” of any “proposed rule meking™ to be
published in the Federal Register, an-opportunity for public conmuent, and an agency response to
public comnients. 5 U.S.C. § 353(b)(e).

73, To the extent the Final Rule is deemed to be a “designation” of the polarbear as a
“depleted species”™ within the meaning of the MMPA, the Service failed to give the public

adequate notice and an opportunity o cormment on this aspect of the Final Rule. The public

17
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nofice on the Proposed Rule did not sufficiently identify the depleted species designation as an
issue, and thus failed to solicit full and mearingful public cornment. Nor did the Servicemake a
“call for information,” as that term is used in 16 U.S.C. § 1383b(a)(2), or otherwise employ the
procedures outlined in that Section as applicable to depleted species designations.

74,  The Service did notask for comingnis on, and the rulemaldng did not consider,
whether the polar bear is “below its optimmum sustainable population,” as required for the
designation of a species as “depleted.” 16 US.C. § 1362(1).

75.  The Service's failure to provide public notice and an opportunity to submit public
comment, and 1o respond to public contment on the Service’s depletion determination viclates
the MMPA, 16 U.S.C. § 1383b(x), and the APA, SU.S.C. § 533(b),(c), entitling Alaska to the
reliefrequested below,

SEVENTH CLATM ¥OR RELIEF

{Vioigtion of the APA-
Failure to Respond fo Significant Conmments)

76.  Alaska incorporates by reference each of the allegations in paragraphs | throngh

77.  The APA requires an opportunity for public commient, and an agency response to
signifoant public comments. 5 U;&(}. § 53533(b),(c).

78.  Alsska submitted, and the Secretary failed to adequately consider, incorporate, or
respond to, detailed scientific and commercial information indicating that listing the polar bear
was unwarranted.

79.  The Secretary also failed to consider and adequately respond to the information

submiitted 1o it documenting that Alaska and foreign nations have made significant efforts to
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protect polar beay habitat and to reduce any potential effects from elimate change to the bear and
its habitat.

80.  The Serviee's failureto respond to significant comments submitted by Alaska
violates the APA, 5 U.S.C. §553(b),(¢), entitling Alaska {0 the relief requested below,

ErcHTH CLAM FOR RELIEF
{(Violation of the APA~

Arbitrary and Capricious, Abuse of Diseretion, Mot in Acverdande with Law)

81.  Alaska incorporates by reference each of the allegations in paragraphs 1 through
80,

87.  The Service’s conduct in issuing the Final Rule, a3 deseribed in preceding Claims
for Relief was arbitrary and capricious, constitited an abuse of discretion, and was otherwise not
in ascordance with law,

83.  Underthe APA, this Court hag authority to “hold unlawfil and set sside agency
action, findings, and conclusions found to be arbitrary, capricious, an abuse of discretion or
otherwise not in accordance with law,” 5 U.8.C. § 706{2)(A), and 10 set aside an agency decision
“without observance of procedure required by law.”™ SU.SC. § 706(2)D). Alaska is therefore

eotitled to the relief requested below.
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PRAYER FOR RELIEF

WHEREFORE, Plaintiff respectfully requests that this Court enter judgment providing
the following relief:

1. Declare that Defendants violated the ESA; MMPA, and the APA;

2. Declars that Defendants’ actions, as set forth above, are arbitrary and capicious,
an abuse of discretion, and not in accordance with law;

3. Vacateand set aside the Final Rule of May 15, 2008,

4, Enjoin Defendants from relying on or enforcing the thregtened status
determination under the ESA for the polar bear;

5. Enjoin Deferdants from relying on or enforcing the depleted status determination
under the MMPA for the polar bear;

6. Award Alaska its attareys” fees and costs incurred in bringing and maintaining
this action pursuant to Seetion 11(g) of the ESA, 28 U.S.C. § 2412, and the Bqual Access to
Justice Act, 28 US.C. § 2412, and other applicable zuthorities; and

7. Grant Plaintiff such other and firther relief as the Court may deem necessary and

appropriate.
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Respectfully submitted this i‘ dav of Axigust, 2008,

HOLLAND & HART e

By: 7 [y’ '
Craig D. Galli (B.C. Bar No. azzu%s
Holland & Hart us

60 E. South Temple, Suite 2000

Salt Lake City, UT 84111-1031
Telephone: (801) 799-3800
Facsimile: (801) 364-9124

Email: cgalli@hollandhart.com

William G. Myers T (D.C. Bar No. 408573)
Holland & Hart ue

101 8. Capitol Boulevard, Suite 1400

Boise, ldahe 83702-2527

Telophone: (208) 342-5000

Faesimile: (208) 343-8869

Email: wmyers@hollandhart.com

TALIS J. COLBERG
ATTORNEY GENERAL

By: 41%’: “ l A@ﬂjéﬁ;*’/}

,\\fﬁ

Bradley E. M gy&h’{masim Bar No. §506067)
Assistant Atorpey General

ﬂ@pa‘rtmem of Law

1031 W. 4% Avenue, Suite 200

Anchorage, AK 99301

Telephone: 907-269-5100

Faesimile: 907-279-2834

Email: bradmeyen@alaskagov

Attorneys for Plaintiff State of Alaska
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