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UNITEnSl'ATESDlSTlUC'I' COtJ:RT
 
FORi'HE DI$TRICTOFCOliUl\lBL4.
 

STATB OF A[,ASKA, ) 
1031 'At. 41:h .A,.vctme, Suite 200 ) 
Anchwrage, AK 99501 ) 

) 
Plaintiff; ) 

) 
v. ) 

) 
DIRK KEMPTHORNB, in his official capacity ) 
as the Secretary of the United Smtes ) 
Depsrt:ment ofthe Interior. H. DALE HALL, } 
in hisotncitll capacity as ttleOireCtOT tlfthe ) 
'United States Fish and Wildlife S~1'Yic~. fu'id ) 
tJNI1"BD STATf~S FISH AND WILDLIFE ) 
SERVICE, ) 
1849 N.W. ) 
Washingtnu, D.C. 20240 ) 

) 
Defendants. ) 

,---""",,"--" ) 

CIV[L ACTION NO.:
 

L PlaintiffState ofAlaska ("Alaska" or the "State") brings this action to challenge 

the listing by the United States Fisfiand Wildlife Service (the «Scrviee')offnepolar bear as 

''threatened'' throughout its range under the Elloongered$pecies Act ("EBA"). 16 U.S.C. §§ 

1531-1544. See Dete:rmination ojThl't]cJl(med Status for tfte Po/arRear Throughout its Range, 

2. All'lSka bring,s tlrisact'ivll under(l) Section n (g)(l)(C) ofthe ESA, 16 U.s.c. § 

1540(g)(1)(C), fvaddtess the Defendants' failure to perrorl.l1 duties under ElSA Section 4, 16 
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u.S.C. § 1.533; (2) Section 115(a)(1) ofthe l\':IarimI Mmv.malPrt>tecuGn Aet("l¥{MPA'''), 16 

U.S.C. §138f:3b(a)(l), to addtesstheDefel1dants' faI'hrre tOjIferfOml duties thereunder; Emet (S)the 

Administrative Froceduro Act ("APA"). 5 U.S.C.§§ 70.1-706, toaadressDtl'fondnnts' failureto 

comply mth l~gal It4nir<tme'uts not othKit!">wise acriionablec under the ESA ofundel"llie MM:PA. 

,l'tntJSDIC'l"lONAiND VENUE 

3. This Counhas jurij)dictiml0¥~u'tbisaction purs:uant to 28 U.S.C. §- 1331 (federal 

questian jurisdiction), 16 U.S£. § 1540{g) (Er1l1lh'1gered Sp~itl:s Act suit provision), and 

S U.S.C. §§102, 706 {Admffiistrntive Procedure Act). 

4. Alaska satisfied ll1e'ivrlttcn .not!ccrequirementofthe Endangered Act 

citizen suit provision. 16 u.S.C. § 1540(g)(2). Over 60 days ago:, by letter dated Maj' 23, 2008~ 

Alaska gave written notice to the Service and the individually named Defendants of the 

government's failure to pt,"Tfurrn certain duticsunder 16 U.s.C. § 1533. 

'S. An actual, justic.iable controversy now exists between Alaska and the Defendants. 

end thereqnestedreliefisproperunder28U.S.C. §§ 2201-2202, 5 U.s.C. §§ 701-706,and 16 

U.S.C. § 1540{g). 

6. Tile federal govcmmenthas waivedsovereignimnmnlty in this aetionpursuantto 

5 U.s.C.§ 702ln\i!. 16 U.S.C. § 1540(g). 

7. Alaska: has exhausted all administrative remedies. 

8. Venue is properin this Courtpursuantto 28 U.S.C. § .1391 because this ftction is 

brought officers ofagencies in the Unitoo.State.sin their ofllcialcapacities and the 

Service. Further, actions and dce:is!ODScuflltenged by this la\vsu.it weretnade in substautialpm 

in the District of Columbia. Alaska maintains an office in this District. 
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P:A:RTfTl':S 

~lail1nff 

9. Alaska is a sovereIgn state. wl11ch has an Interest in the management, 

cOiL'Iewation,and regUlation ofall \vlldiffe and other natural resourccswithin its jurisdiction. 

including tr&polar bear and its habitat. Alaslu't Const. Art, VIII, §§ 1,2,4; Alaska Stat. § 

16,0:),020. Alas:kaparticipntes in the direct management of its .vildlife resources furottgh its 

Depa.rtments ofFish and Game, Natural Resources, and Environmental Conservation. The 

Alaskil Cmnprehensive Wildlife ConservationSl'trategy, approved by tlle Servlce,colrtmns 

amrI1n;uthre C1JnSiCl''V'aotJ,n IDe<i!Sutes,.mcluding intcmatinualagreemeum mId cooperation vlith 

other government agencies t.nrtmghresearch,. monitonng,and oonservationtyractiees designed to 

protect and conserve the polar bear and avoid the need fOT the species to be listed Ul'luer the ESA. 

The Alaska Coastft.l Management Program (Alaska Stat §§ 4639. 4ti40) includes stl1tewid.c 

standards {{Rind at Alaska Admin. Code tit. 11, § 112 which embody the State's policy direction 

tor natural resource developmtrnt JilDd conservation in. thecoasttd zont:1, and which form the basis 

h'1f developing a detemlination under Progrl1m, These SUtndards 

govern the uses tind activities and reSO\ltCes and babitats that are part ofa proposed project, and 

include specific standards forbabitat and subsistence, both of\vhich are considered dJ.lXmg 

consistency reviews, 

10, Alaska isnlsQ responsible rorlhewelfare oflts citizens, The Service's listing of 

the 'j)OIar bear as 11 threatened species will have a sigmficf111tadve:rseimpllct on Alaskabecanse 

additiona:ll'egulatio1'l ofthespeeies and its ha'ultat under theESA will deteractivitie.s such as 

commercial fisheries, oil and gl1S explorntionand. dcvekrpment, transportation. and tQurism 

wimilll:tftu (:rff"shore ofAlaska. .ManyAlaskans rely on theseactj\"l.ti~s employment;. and the 
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St*lte and tts InmtieipnlIties'tel)' on 'tax &'"\d .royalty'revenues f!t1mthese ffcctiV;ti;ies and related 

COmnltirce to 11fovide services .for tneircitizens. 

11. Municipal governments (which are politioalsubdivisions ofthe State ofAlaska 

tinderAlaska Stat. §§ 29,04.010. :29,,04.(20) located 0,11 ornear ooa<>talar{t$S withinthe It'.J:!ge of 

the polar bear, will be adversely affeyted by the 'listingbecausl:l th~ listlngandresulting 

regulatory measures ",'itt interfere \viththemunicipalities' efforts to provide pt,bUc services to 

Alaska residents and impact their It'.nd lise plal'h'1111g. platting, and regulatory activities. 

12. Alaska has standing to 'bring thisactton. and the challenged agencyde¢isionsare 

final and ripe for review by this Court:. 

Def~ndImts 

13. Defendant Dirk Ke1'l1pthorne is the Secretary of the United States Department of 

the Interior ("DOTt» and 1;; hcingsued in his officialcapac.ity. 'Ole Sccretmyis responsible for 

the adminIstration ofthe HSA and signed the Fiual Rule. 

14. Defendant H. Dale Hall is the Director of'the United States Fish and 'VUdUle 

Service and is being sued in IDS Official cnpacity. The Director isresponsihle for the 

administration and the implernentnt1otlofthe RBI\. 

15. Defendant UniteaStates Fish and WlldJifeis a federal agency within the 

DOr and is the agancy within die DOr thathas heen delegated the responsibility for 

implementing the ESAPolar bearslU'c tnmUle maIxlIDnls \vitbinthe jurisdiction of the DOT and 

the Service. Hereafter the Defendants shall be Fe:ferredto ooJlecrively as n 

4 
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16. Section 4(a) ofthe ESA requires the Secretary oillie Inttrrior to determine by 

listed species to thema.'Ximmn extentjJrndentand determinable. 16 U.S.G.§ 1533. Regulations 

accordance\v:ith the requirements ofStlction 4(b) ofthe ESA. 

17. The Secl'ctarts authority to determine «tbreatened" status for a species, 16 U.s.C. 

§ 1:533(a), does n{)t "confer discretion to ignore the requirooprooedures of deeisionmaking." 

Benneu 11. SprJar, 520 U.s. 154, 112 (1997). The dutytonmke a «threatened" determluntion 

must be based 

solely on the basis ofthe hest scientific und commercial data available to him 
aftercondJ.lcting a review of the status ofthe species undaftertakiIlg tnm account 
thoseefibrts, ifany) beingmatle. by uny State or foreign nation~ t,\! any political 
subdivIsion of 11 St.'\tc or foreign nation. to protect such species, whether hy 
predator control, protectionofhnbitat and food supply, or other conservation 
practices, within any area under its jm::isdictioll or on the hig~h seas. 

16U.s.C. § 1533(0)(1XI\.). 

18. Tollst a species~ the Secretary must find that one or more t,\ftbenve statutory 

listing factors are present: (A.) the present or threatened destruction~ modification) or nrmailment 

purposes; (C) dise.ase or predation; (D) the inadequacy ofexisting regulatory mechanisms; or (E) 

other natural or mnnrnade factors affecting itscol1tinued existence. 16 tJ.S.c. § 1533(a){I). 
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19; Ifthe S(}crefaty deLerminestnat designating a species as endoogered or threatened 

'isw8mt.llted, be must publisli detennination in the Federal Register"alumg'i'iitb tile complete 

text uf<lpfoposcd regulation to implement sucha determination. See 16 US.C. § 1533(b)(5). 

20. Under Section 4(0)) when a species is listedast:ltreatened, the Secretary shaH 

"such regulations ashe deems ood advisable toprovUle for the 1;onservatliJUuf 

the species." 16 UKC. § 1533(d). 

21. Any publication in the Federal Register ofa final regulation listing a species as 

threatened nnder theESA must include a summary ofthe data upon wbiehthe regulation is based 

oo.d must show the relationsrtipO'fthe data to the regulation. Bee 16 u.s..c. § 1533(b)(8). 

22. Under Section 4(1) of the ESt\. If''n State agency ... filescoml11entsdisngreeing 

with all or 'part ofthe proposed regulation, and the issues aunal regulation which is In 

conflict ,vithstlChcAJml11c,nts .... [me Secretary shalt] submit to the Stare agency a \vtitten 

justification for [the] failure toadoptregulatiotls consistent with theageucy's COlnn1Cnts or 

petition."16 U.S.C. § 1533(i). 

23. Section 11(g) oftheESA provides that ~any commence a civil suit on 

his 0¥n1 behalf ... against the Secretary where thero is alleged af.'1i1ure oft1l0 Secretary to 

perform any (tet or duty under [Section 4] which is not discretionary with tile Secretary." 16 

U.S.C. § 1540{g)(1)(C). 

24. Section 10(e) ofthe ESA provides for regulation by the Secretary ofsubsistence 

hunting ofthreatenedafld endangered species!:>y Alaska. Natives. See 16 U.s.C. § 1539(e). 

IS. Marine M~un:m~iPwntee.tifJn(,\fi;f 

25. 1'helltflvfPAprohibhs the take and importation ofmarine nmmmals, including the 

polar ben!~ 16 U.S.c. §§ 136.2(6), 1371".and provides for pl'otecHQf} ofhabitat and coUection of 

6 
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are "depleted:'Por purposes ofthe MMPA. "thetenn 'depletion' 01' 'depteted' means any case 

in which

(A) the: Secretary. after consultation with the Manne Mammal Com.mis.siQuandthe 
donnnittee ofScienti11c Advisors ol1MarilleMammalsestabtishcd tmdtrf subchapter III 
();fthis chapter, determine.s thata species orpoptilation.st6ckis!::ll;d6W' itsoptimun1 
sustainable population; (13) 'it State" t6 \'lhichauthority for the conservation and 
managementofa speciez orpoputntion S'tock undetsectinn 1319 ofthis 
title, determines that such species or stock is below i1S optimum sustainable population; 
or (C) aorpoplliationstockis listed as un endangered species or a threatened 
speciesnnder the Endangered Species Act of 1973 [16 U.S,C, § 1531 et seq.). 

16 U.8.C. § 1362(1). 

21. Section 115(a)(1) oftneMrvfPA further :requires that in H any actionhy the 

[Service] to detennineJfa species orstock should beaesignftterl as: depleted," the Service ~'shall 

only.make such a determination by iSRuanee ofa rule, after notice and opportunity for public 

scientific information available," 16 U.S.C.§ 1383b(a)(1). A depleted stock detemlination must 

be based on «the best sckntificinfonnatioll available." 16' U.S.C. § 1383b(a)(2). 

28. Section 115{a)(2) ofthe MMPAfurther requirez that prior to making a depleted 

stock determ.ination. the Secretnry Inustpnblish in tbe Fedcrnl Register "a can t'O assist the 

Secretary in obtaining soientifio infonnationfrom individuals and organizations \roucenled with 

extent the 'Secretary determilles to be feasible~ infon:nalworking groups of interested partiez, and 

other methods to gather the necessary information," 16 U.S.C. § 1383'b(a)(2). 
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e. Admlni$tf.iltrve P'FHtedurect\\l,t 

29. TbeAPA providc.s for Judioial hy POW}!'"!'') 

"aggrieved" by l)"Uch action. 5 U.S.C. § 702. The APA also provides standards applicable when 

afederal agency proposes and adtJptsfinal rules andr:egulations. 5 V.S.C. §§ 553,551(4). 

Specifically, agencies nmst pt'()vide«general notice1
' ofany"proposedrnle ma.l.dng" to the public 

throttgh publica:UOll in, the Fedoral Register. That notice mnstinolude ~'Cl) astaternenfofthe 

time", placo. and nature ofthepublic:rulemaldngproeeeldings; (2) reference to the legal attthorlty 

und~\Vhicb the rule is p:tO~sed; and (S)eitherthe terms or Sllbstance oftheproposedmlo'or a 

description ofthe subjects and involved." 5U.RC. § 553(b). Agencies pro:posing rules 

are required by S'lJ.S.C. § 553(0) to respond tosig:niuC3.ht public Conlr'hents on'thatrulernaldng. 

30. Under the APA.a reviewing court snnU"hdld unla"vluland set aside agency 

action, .find.tt'lgs, andcol1clnsions 1m.rnd to be ... arbitrery,oapn.cifi)Us, an abuse ofdiscretion. or 

otherwise not in accordance with the law:' 5 US.C. § 706(2)(A}. A reviewing court shall also 

"hold nnlawfulandset aside ageney action,fi:ndmgs, and conclusions found to be ... withol1t 

observance ofproceduie required by law." 5 u.~tC. § 706(2)(D). 

,Ii'ACTUAL BACKGRQ'{TND 

31. 

thronghout the icecQ\tered seas in theNotthernhonUspbere. Polar beam are adaptedto living on 

sea icc., and. seasonally may spendsignificanttimeJDl1 land. 

32. Polar bears 20.00f.}-:2S;OOO worldwide (see j3Fed. Reg. at 28215) as 

compared to 8,000-10,000 in 1965-197Ct The ChUKchi Sea, Southern Beaufort Sea" and 

Northern Beaufurt Sea 8ubpopulatlons; the three subpupulations associated with. Alaska and 

8
 



Case 1:08-cv-01352-EGS Document 1 Flied 08104/2008 Page 9 of 21 

United States Territory, and shared witltR:ussia (ChukchiSea) andCanada (Southemand 

NorthemBeaufort Sea)., are estirnated at 4.100 polar be.wcolleetively, See 73 Fed, Reg, at 

282,11, TheSonthem.Beaufort Seasuhpopulatitriil, foundalcmg the NortbSlopeofAlask;aand 

rallgi.ng into wes1'1'trnCatmda. fludthe Chukem Seasu!Jpopulatfon, found rrom'w'estem Alaska to 

Wmngel Island and eastem Siberia ate most 61{)sely associfitedwith Alaska. ThecUfi'tmt world

widepupulation flJi!) not signit'icmltly declined in moont years, ThlsoveraU stability is also 

reflected in lhe ffi<Jst recel1tpnblication ofthe Imemational Union for Conservrrtiol1 nfNatureand 

Natuml Resources C'TUCN") Polar Bear Specialists Group which reports that some 

subpopulations have declined, others have increased, and some remain stable. 

33. Polar bears existeddnringand survived through prior Arcticwmming periods 

includmgtheLast Intergla.cial (115,000-.140,000 y<mrs before:present), and the Holoooue 

Thennal Maximum (4,000.-12,000 years before present), There was also a warming :period 

during the MedievalPedod (95{)-1300 A.D,). 

34. Polar bems are importallt for subsistence l)urpOStJ;S to Alaska Natives and the 

subsistence harvest of polar bears is provided for in the .ESA and MMPA. Othernunting has not 

been pcnnitted in the United States since the 'enactment oftlle MMPA in 1972; TheMMPA 

provides significant cotlservationmeasurcsto protect polar hem's., 

35. TIle worldwide distribution ofpolar bears has been characterized as consisting ofa 

numberofdifferent population groupings .tby management purposes. For .exanlple, the United 

States Geological Survey ('USGS") has identified four ecoregion populations, whikthe IUeN 

describestne bear :ag.comprisi.ng nineteen &'Ubpopulatiotls worldwide. 

36, The F:i.natRalereoognizes nineteen subpopulations ofpolarbeal'form.anagement 

and r~earch purpoiies. ,Sef.t13,Fed.R.eg, at 28215. 

9 



Casa 1:08-cv-01352-EGS Document 1 Filed08/04f2008 Page 10 of 21 

31. Neither the nineteen suhpopulatlol'ls ofpolar hears 'ivoddw1de described byIhe 

rrrCN. northa; tourecoregion populations described by USGS, could reasonably he considered 

to :represent'distinctpopulation segments. Because ofranging behavio-t,partlcularly ofl1lale 

JX}kU" andrcsulting geneflmV:,su'bpopulatians are neither distinct nor significant 

Similarly, the ranging behavior ofpolar bears may prevent the loss ofsummer habitat from the 

Southern extreme {)fit'; range ftom representing lossofa significant portkm of the range ofthe 

polar·bear even lfthe modeling was accepted asn reasonablcj>1'ojection <>fiike]y future 

conditions. 

B.ListmgI)t\%lisi~b 

38. En r~spuuse to a petition to Ust thepoiar bear under the BSA submi.tted by the 

Center fhr Biological Diversity, the Service published in the Federal Register on Jimuary 9, 

2007, its 12-!U<lnlhpetition :fil1ding thtrt.listing was ~'1lttanred ,and its proposed to rule to list the 

polar bear as threatened. see 72 Fed. Reg, 1064·1099 (Jan. 9. 2(07) (<<Proposed Rule"). The 

decision to propose listing tnepolar hear as threatened was based on the determination that "the 

polar bear is thre."ttened by habitat loss a;nd inadequare regulatory mCi'd:.aIDsms to address sea ice 

recessitm." See 72 Fed. Reg. at 1095. 

39. On April 9, 2001, Alaska provided commentsmresponse to andm disagreement 

with the Proposeu Rule. Alaska provided.1he Service with,amongotnerrelevantlnfotmation, 

scientific and commercla-lagta snpporting a determination that listing the polar hear was not 

\vnrnmted under the two listing factors (A and D) being considered by the Service. Alaska. 

provided the Sewice with (1) dataned dataon sea ice predictions indicating that the Service>s 

annlysis ofthe threatened destruction, modification, 01' curtailment ofpobrr bear habitat reflected 

a "wotstinsteadGfbeUlg jJmpeiIylimited to a ul1kely" seenar'lo;and(2)demiled 

10
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data ol'lregtila{t.'fiJ mi;'tohiinisms, Including conservation progmmswithin Alaska and the 

mteml:ltlonalcommunityfwhichhaver{h~nltooil!ta bearpClpulatiQn, 

40, 'rheUS6S pubUshednine t~on$eptemb.er 1, 2007. and made them available 

forpubHc comtm~nt. the reports PtlTport.ed todemonstra.tethat the species may become 

threatened.in the future and that its .range Itl£iy·he rerl'lfeed in thefutm'eatits southern oound&ies, 

41, On October 22, 2007, in response tv the USGS reports, Alaska through 

supplemental cOnm1ellt5 re<'lffirmed its disagreement with the technie,al basis for the Proposed 

Rule. 

42. On May 15, 2008. the Secretary published the FinalRu1e dete.nnining threatened 

status for the polar bear under the ESA, 73 Fed. Reg, 28212-28303, and also pubHsbed separate 

regulations pursuant to Section 4(d) ofthe ESA, 73 Fed. Reg. 28306-283 i 8 (May 15, 20(8). 

43. In the Final Rule, the Service opined «[b]asedupol1 thehest avaHahlescieutific 

and commen1itrl.irifottnation, that polar bearhabitat-ptillcipaUysea ic~is declinrng throughout 

the $.pecies'rnnge.. that this decline is expected to continue for the foreseeable tltt~ [45 years],. 

and that this Joss threatens the species throughout an ofits range," 73 Fed. Reg. at 28212, 

44. '111e Service made the determi11atiou to Iistthe polarbear as threatened based on 

Factors A und I)-the presfJnt or tbreatened destrnetio~ modification, or curtailment ofthe polar 

ooar's habimt>orrangeand >tile inadequacy (>fexistin:g l'eg'IJlatmy meehamsl1\s, See 73Foo. Reg. 

at 28292-93. 

45. The Service found that undel' Factor A, the ongoing and :projected loss ufthe 

polar hear's SCIl. ice liflbitMttlJre~tenedthcsr.ecies throughout:itsrange. Acoording to the Service, 

productivity, abundance, and. availability ofiee seals-thepolat beat's primelJ' prey-would be 

diminished 'b:y the 105s ofseaice,audpolar bears would 'be 1'\}quirecl to expend 111(lteenergy to 

11
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obtain food. AIS:o» access to'tradirionnl denl1ingro:easwould beaffeotet!, which would result in a 

46. Under Factor D,the Servioedetermined that regulatory measures existed at the 

regional, national, and intctnationallevel, these mechanisms are adequate to address ft.ctual and 

found that the existing mechanisms wereinadeqllate beCflUsethey were notet'fective in 

47. Five weeks after the Final Rule•..Alaska received., through the Office ofthe 

Governor, a letter dated June 23, 2008, from DtrectorHaU pntpon:ing to respond to the 

comments Alaska snbulitted on .April9 and October 22,2007} regardingthe Proposed Rule and 

the USGS Polar Bear Rep!lrts. 

FmST< CLAlMl!"'()R RELIEF 
(Vlo1atim.'lof the ESA-Failure to M.ake Listtn.gnas~d on Best Science) 

48, Alaska incmporates by reference each ofthe allegations inpn.ragtaphs 1 through 

47. 

49. Section 4 (h)(l)(A) requires that the Service make its listing detenninations based 

«solely on the basis of the best scientifie md commercial data available10 hitn after conducting a 

review ofthe statns ofthe species." 16U.s.C. §l533(b)(l)(A). 

to: 

12
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(~)oonsider the be:stscientificdataavallaHleregardiug wheth~ fhermlar Hem: i$ 

likely to become an endangered spepies within the foreseeable fbture fhrottghout.allora. 

signlficantportiol1 afits range; 

(b) establish. based on the best scientific dam avttil.able, the«forese~blefumre" 

relevant to listing derenrthlfltiofr. Jmdinstead reliedonan.arbitnU'y 4S-yearpenod as the 

"fDreseeable fu.ture"; 

(0) consider the besrscientffic data available demonstrati'ng thatcl1mate systems 

have 1'1. high level ofnatural variabiHtyand climate change models are unreliable beyond about a 

decade; 

Cd) consider the besfscientinc duta available regarding thecllrrently healthy statns 

ofthe species. and iiHltead;assumedwithouheliable s(;lcntific data tbatthe species as a wnole is 

in deoline or facing direct immediate threats; 

(p) coooiderthc hestsc1entinc data availahle to supporteomputer n:1odeiir,g to 

a(!Quratel)'predict impacts to the polarbearfi;otn seasnnal ice loss•. and insreadreliedon 

unreas()ooble modelingassnmptions, uncertain variables,and incomplete informatilJnto make 

predictiol1sregilrdingseasonalice loss and carrying capacity; 

(f) considertheoost scientific dataavailabJe which projected ovemll declines in 

ct1n:ying capacity ofonly "10 to 22% trOin present levels by year 45> % from present 

levelg by year 75. and 20'":37% from by year 100," and whichptojected..declines in 

opt:imalhahitat loss at only 23-40% at 100 years•. acoord.ing to a 2DOl USGS report; and 

(g) consider the best scientift.e data available demonstrt\tingthe ability ofpolar 

bears to ,adapt and survive t:rmllging climate conditions·as demonstrat.ed by their survival through 

pdor'\"'8.."1ifling periods, 

13 
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on the 

"bestscientifie d~ta available" witlllnthe meaning ofSection4(b)(1)(A), 161J.S.C. 

S.ECOJ"'mCLAIlvCFOnRF.iLIEF
 
(Violntion nftllecF"sA..:Fllih.lre tnConiider State Iiiffnfts)
 

Alaska incorporates by rcfer~tme each ofthe allegations in paragraphs 1 through 

51. 

53. Section 4(bJ(l)(A) requir<:s that the Servicemake itslistingdetennimrt:ions "after 

teking Jntoaccount those efforts ... being made by any State or foreign nation. or any political 

subdiyision 'Ofa State 'Or Ioreignmation. to protect suchspeoies." 16 U.S.C. § 1533(b)(1)(A). 

Specifically, the Service failed toconsidcr the subsrnntinlconservationefforts, programs, and 

regulator! met':hanisms implemented by the State orAlaska. its political subdivisions, ann within 

and among fore.ign Il.ations and the United States which have contributed to increases in polar bear 

ullmbets world-wide to 20,000-25,000 from 8.000·10,000 in 1965·1910. 

Alaska; foreign nations; and political subdivisionsO'fAlaska altdofforeign nations; toprotcct 

the polar bear violates Section4(b)(1)(A).16 U.S.C. .§ 1533(b)(1)(A). entittingAlaskft to the 

TIDRP CLAJM FOR RELIEF
 
(Vit;lat!en oftlle ESA-cFulh:rre to SummarIze and SIHywRelntionshtp ofIlata)
 

54. 
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1S33(b)(8), 

57. 1'heService.mthl'J Final Rule failed to disclose, su.mmarize. and shOw 

a'isumptions, .and the results ·ofsuch modelingrelatillg to biologica1and seaslYltal ice loss models 

used to predict decrease in habitat and carrying capacity. 

data generated. from modeling and to show the relationship ofsl.1ch dam to the .finaI :re~}ulation 

violates Section 4(h)(8). 6 U.S.C. § 1533{b)(8), entitling Alaska to the reliefrequested below. 

Fou'R'.f'n CLAIM FOR RriLIEF 
(Violatiml ofES.A-FaiblU'e TfJMakie Detel"miuation B%ised on Range) 

59. Alaska inc(Jrporates by reference each oftheaUegatlons in paragraphs 1 through 

become an endangered species within the foreseeable future throughout all or a significant 

pOr!icm allts rm.1ge." 16U.s.C. § 1532(20) (emphasJs added), 

61. In the Final Rul.e, the Service failed toceanside! whether the polar .bea:r is likely to 

become an endangered spe-eies througnout ail or a signiflcantponion oiits mnge given available 

infom1ation regarding the overall stability of"sl1bpopulatlons" ofpolar be-a:rs worldwide llnd the 

to fherelie! requested. below. 

15
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flt,"nr CLA'lMl?Ol:l~:ELIEF
 
(Violatiouo{ESA~F~jlul'eto I>rflvide AdeCjuj$t~ J:nstifi~ti1>u £1> Stnt;e ,A.geney far
 

Adopting Regnlaunns In~onsistellt\yitill Agency~s Rooomml%ndatiuu)
 

Alaskaincorpnrates by reference each ofthe ~llegations in paragraphs 1 through 

62, 

64. Section 4(1) requites the Secretary to submit V<Titten justification to the State ifa 

65. Both sets ofcomments filed by Alaska iu response to 'tho?1'Oposed Rule and the 

66, Tn this instance, AlaSka received only a post hoc response from Defen.dant Hall 

five weeks after the Service 'spromulgation ofthe t1nallisting role, which pU'rported to respond 

to Alaska's comments and criticisms oftne Final Rule. 

67. DefeudantHall's post boc response did not adequmely provide the required 

'~\¥ritteu justification for [the Service's] failure to adopt regul.t'ltions oonsistent with the [Alaska 

state] agency's cOlmnentsorpetition." 16 V.S.c. § 1533(i). For example, Defendant Hall's 

letter failed adequatel}' to explain orjnstify the Service's deterrninatio.lls regarding polar bear 

adaptability during warming periods and in extensive ice-·ftee c-onditions. Nor did it adequately 

explain or justify the Service's oonclusionsregarding;the impact ofamaxirnllul decrease of less 

16
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generally. including its lands, \,.,uters,frsheries, wiIdHfetandmineml reserves. 

69, The Service'5 Iilllure to ju,.'itify its adoption ofregulations in.consistent with 

§ 1533(i)t entitling Alask.a to the reliefrequestedbelQw. 

SIX'lll CUIMFOR:RELIEF
 
(Violatinunf'tlte APi\. nnrllltit\1.PA

FaiJni'ett> ProvideNgtkennd Allow PnblicComment of Depletion Detc::rmuultion)
 

70. Alas.ka incorporates by reference each aftheaIlegations in pamgraphs 1 through 

69. 

71. The MMPA requires that in "any action bythe (Service] to determine ita species 

Ofstoek should be designated as depleted," the Sel:v1f:e "shall only make such a detemination by 

available:' 16 U.S.c. § 1383b(a). 

published in the Federal Register, anopportutrity fcrpubHccomment. and an agency response to 

public CC!t!nients. 5 U.S.C. § 553(O).(c). 

17
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74. Tbe Service did notaskfor comtl1.eh'tson, $10 the rulemaldng did not consider, 

whether the polar bear is "below its optimum sustaitlaole population:' as requited for the 

designation ofaspecies as «depleted:' 16 u.S.C. § 1362(1). 

75. The Service's faIlure to providepubUc l1otioeand anopp0rtunity tosubmi! public 

reliefrequested below. 

(VlolatioItu:I tne APA-

Failnre to Respond to Sigttmcant COiflments)
 

76. Alaska incorporates b:]' reference each of the allegations in pamgraphs 1 throngh 

75. 

17. The APA requires an opportunity for public comment,a:nd an agency response to 

significlmtpnbliccomments. 5lJ.s.C. § 553{b),(c). 

78. Alaska Bubmitted,and the Secretary failed to adequately consider, incorporate, or 

respond to, detailed scientific and con1lilercialinformation indicating that listing the polar bear 

79. The Sec!'ett'!r,Yalf'Jo failed tocotlside:ramI adequately resptmd to 'the info:rmation 

18
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protect polar bear habitat and to reduce any potential effects trom climate change to the bear and 

violates the APA.5 U.s.C. §553(b).(c}, entitling Alaska to the reltefrequestedbl:£low, 

EIGHTHCLAlMFQR RELIEF
 
(Vinh~tim2oftbeAPA

Arbitrary ~nd Capriciotis, Abu!leofDiscrenon~NGtin Ac:eoroaru.fe with Idmv)
 

81. Alaska inoorporates by reference e.adn ofthe allegations in paragraphs 1 through 

80., 

82. The Service's conduct inissumg the Final Rule, as descrihedinprecooing Claims 

forReUefwas arbitrary and capricious. constiti,lted an abuse ofdiscretion, and was otherwise not 

83. Under the APA. this Cnurt has authority to "hold unlav.ful and set aside agency 

action, frnilings, and conclusions found to be arbitrary,capricious, an abuse ofdiscretion or 

entitled to the reliefreque..<;ted below. 
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PR:4C"'iER FOR Rt<;liIEF 

\\THEREFORE, Plaintiffrespectfully requests tbatthis Court enterjudgmellt }lwviiling 

the fOUO\y'illg relief: 

I. Declare that .Defendants violated theESA,~1PA, and the APA; 

2. OeClare that Defendants' actioB,\'!, as set forth aoove, arearhitrary and Cl'!fjTicious, 

an ahuse ofdiscretion, and not in ac~ordi1ncewithlaw; 

3. Vacate and set aside the Final Rule ofMay 15,2008; 

4. Enjoin Defendants from re1}'ing aUOT en.forcing the fr:tretltenedstatus 

determination under the ESA for the polar hear; 

5.. Enjoin Defendants from relying on oreut'oteiugthe depleted status determination 

uuder the xvl1v1P.f\ for the polarbctU:; 

O. Award Alaskaitu attorneys' fees and costs incurred in bringing and maintaining 

this action pursuantto Sootion11{g) ofthe ESA. 28 U.S.C. § 2412, and the Equal Access to 

Justice Act,. 28 U.s.C, § 2412, and other applicable muthorities;and 

7. GmntPlaintiffsuch other and further relicfas the Court may deem necessary and 

appropriate. 
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HOLLAND &, HARTLt1' 

By: 
.EM
 

Holland /&; Bmt UP
 

60Sotlln TcemJlle. Stlite 2000
 
SaltLake City, vr 84111..1031
 
Telephone: (801) 199-5800
 
Facsimile: (&Ol) 364~9124
 

Emtiit: pgalli@hollandMrt.com
 

William G. Myers m(D.C. ItarNo. 4(8573) 
Holland /&; Hart UP 

101 S. Capitol Boulevard, Suite 1400 
'Boise. lUMt) 83702-Z527 
Telephone: (208)342~5000 

Facsimile: (208) .343-88:69 
Email: wluyers@hoHandbartcom 

TALIS J, COLBERG 
ATTORNEY G8NBRAL 

By: _~:;.~.£, 
Bradley E.aBe.rNo.
 
Assistant i\ttomey General
 
Department ofIdaw
 
lOll . 4ID Avenue, Suite 200
 
Anchorage, AK99501
 
1~fephone:907-209~5100 

Facsinxile: 907-279-2&34
 
Emaikbrad.111cyen@alfiska.gov
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