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The Role of State Wildlife Professionals
Under the Public Trust Doctrine
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ABSTRACT The Public Trust Doctrine (PTD) is considered the cornerstone of the North American Model

ofWildlife Conservation. Effective application ofthe PTD requires a clear understanding of the doctrine and
appropriate behavior by trustees, trust managers, and beneficiaries. Most PTD literature refers generically to
the role of the government as the people's trustee, without addressing the differences between the legislative,
executive, and judicial branches of government in the United States or recognizing the distinction between
elected and appointed officials and career civil servants. Elected and appointed officials, especially in the
legislative branch, have policy-level decision-making authority that makes them trustees of the people's
wildlife under the PTD. In contrast, career professionals working for state wildlife agencies (SWA's) have
ministerial duties as trust managers. The differences between the roles of trustees and trust managers are
important. By focusing on their role as trust managers, while supporting and respecting the role of elected
and appointed officials as trustees, SWA professionals can more effectively advance application of the PTD.
© 2011 The Wildlife Society.
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The Public Trust Doctrine (PTD) is considered the corner
stone of the North American Model of Wildlife
Conservation (Geist et al. 2001, Batcheller et al. 2010,
Organ et al. 2010). In essence, the PTD holds that certain
natural resources, such as water, fish, and wildlife, are held in
trust by the government for the benefit of the people. The
origin of the PTD was traced to the Institutes ofJustinian
(A.D. 529) and the concept of the sovereign as the trustee of
the people's interest in wildlife has been well established in
English common law since the date of the Magna Carta
(Batcheller et al. 2010).
The U.S. Supreme Court ruled in Martin v. Waddell,
41 U.S. 367 (1842) that the trust responsibility under the
PTD passed from the English crown or parliament to the
states upon secession of the colonies in 1776. Although the
federal government has subsequently assumed primary trust
responsibility for migratory birds, marine mammals, and
endangered species (Bean and Rowland 1997), the majority
of the PTD responsibility remains with state governments
(Batcheller et al. 2010).
Mahoney (2006) questioned the degree to which state
wildlife agencies (SWA's) are fulfilling the role of trustee
under the PTD and emphasized the need for more effective
application of the PTD. Batcheller et al. (2010) and Jacobson
et al. (2010) also stressed the need for a more effective model
of trustee-based governance. Jacobson and Decker (2008)
argued that effective trust-based governance depends on the
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trustees recognizing and fulfilling their role under the PTD.
Because state governments retain the majority of responsi
bility under the PTD, it is critical that wildlife professionals
working for SWA's fully understand both the PTD and their
role and responsibilities under this fundamental doctrine.
Most PTD literature refers to government generically as
the public's trustee, without differentiating between the
legislative, executive, and judicial branches established by
the United States' and individual states' constitutions
(Horner 2000, Mahoney 2006, Batcheller et al. 2010,
Jacobson et al. 2010). This broad reference to government
overlooks the important distinctions between the roles and
responsibilities of the three branches of government. It also
ignores the difference between elected and appointed offi
cials within the executive branch and career civil servants,
including most SWA professionals.
I argue that legislators and the commissioners to whom
legislators have delegated specific authorities are the primary
trustees of the public's wildlife. Governors and appointed
agency directors in the executive branch also serve to some
degree as trustees. In contrast, SWA professionals are trust
managers. I describe the non-trivial differences between
trustees and trust managers and explain why the PTD would
be more consistently followed if SWA professionals focus on
their role as trust managers while supporting and respecting
the role of elected and appointed officials as trustees.
The judicial branch also plays a critical role with respect to
the PTD. Not only was the court the origin of the PTD in
American law (Bean and Rowland 1997), the judiciary is the
people's source of redress if the legislative or executive
branches of government fail to perform their duties under
the PTD (Sax 1970, Horner 2000). However, a thorough
treatment of the complex legal issues and role of the courts
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regarding the PTD is beyond the scope of this paper. Readers
interested in more detail on these topics should refer to
Sax (1970), Bean and Rowland (1997), Homer (2000),
Wood (2009), and Batcheller et al. (2010) as well as the
references and case law cited by those authors.

WHO ARE THE TRUSTEES OF THE
PUBLIC'S WILDLIFE?
Analysis of the structure of governance in the United States
supports the proposition that state legislators, and the citizen
commissioners to whom the legislatures have delegated lim
ited rule-making authority, are the primary trustees under
the PTD. The U.S. Supreme Court, ruling in the seminal
case, Illinois Central RR v Illinois, 146 U.S. 387 (1892),
clearly viewed the legislature as the public's trustee under the
PTD. Justice Field wrote in the case that, "Every legislature
must, at the time of its existence, exercise the power of
the State in the execution of the trust devolved upon it"
(146 U.S. at 460).
The role of the legislature as the people's trustee is further
reinforced by consideration of one of the basic tenets of trust
law. A trustee must either possess or have effective ownership
control of the corpus of the trust to make decisions regarding
management of the trust and distribution of proceeds from
the trust in the interest of the beneficiaries.
Under the PTD, ownership of wildlife is generally con
strued as being collectively vested in the public at large, until
an animal is reduced to the possession of an individual
through taking by means authorized by law (Bean and
Rowland 1997). Through adoption of state constitutions,
the citizens of each state have granted the power to enact
the laws that govern the taking of wildlife to the legislature.
Thus to the extent the people have empowered any branch
of government to exercise control over their collective
ownership of wildlife, they have done so to their elected
representatives in the legislature, not to the executive branch
or judiciary.
In most states, the legislature has created a citizen
commission charged with oversight of the SWA and has
delegated to the commission limited authorities such as
regulating methods of take and allocation of wildlife harvest.
The primary purpose of establishing commissions during the
first half of the last century was to insulate decisions affecting
the public's wildlife from the vagaries of partisan politics in
the legislative arena or Governor's office (Management
Assistance Team 2007). Horner (2000) argued this insula
tion from political influence is essential to effective applica
tion of the PTD. Nevertheless, commissions derive their
existence and power from statutes adopted by the legislature.
Individuals nominated to serve on the commission are gen
erally subject to confirmation by the senate and commission
decisions can be overturned by a simple majority of the
legislature. Thus, while commissions serve as trustees,
they do so subject to the oversight and will of the legislature.
Governors and their appointed agency directors within the
executive branch also serve to some degree as trustees
through participation in the legislative process, nomination
of commissioners, and setting policy for wildlife use and
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conservation. However, most of the policy-level decisions
made by these officials fall within constraints set by the
legislature.
Jacobson et al. (2010) suggested that"...trustees should be
qualified, competent, impartial, and assiduous to the inter
ests of all trust beneficiaries. There should be a mechanism
for their replacement if they prove deficient in any of these
requirements, and the Trust beneficiaries should have the
capacity to initiate the removal of a trustee following due
process, along with a voice in the selection of new trustees."
While legislators and governors demonstrate varying degrees
of qualification, competence, impartiality, and assiduousness
with respect to their duty under the PTD, the people of the
state (the beneficiaries of the trust) select and remove legis
lators and governors (trustees) through the elective process
on a regular basis. These officials, in turn, regularly replace
commissioners and directors. The same cannot be said of
SWA professionals.
SWA professionals are civil servants whose jobs are typi
cally protected by employment law, subject to removal only
for cause. SWA professionals operate within statutory limits
set by the legislature, budget constraints set by the legislature
or in a few states the commission, and policy direction from
the governor, commission, and director. SWA professionals
are trust managers, not trustees.

THE DIFFERENCE BETWEEN A
TRUSTEE AND A TRUST MANAGER
The differences between trustees and trust managers are
neither trivial, nor merely semantic. Under trust law, a
trustee is charged with a fiduciary duty to preserve the assets
of the trust in the long-term best interest of the beneficiaries.
To fulfill that duty, the trustee must be aware of the current
value of the trust as well as the potential to increase the value
of the trust through prudent management. The trustee must
weigh the risks associated with alternative management
strategies against the potential for returns that would in
crease the corpus or dividends of the trust. The trustee must
weigh the immediate needs and desires of the beneficiaries
against the duty to sustain the trust and resolve any compet
ing demands among the beneficiaries. In consideration of all
the foregoing, the trustee must determine the amount of the
corpus or earnings of the trust that should be distributed to
the beneficiaries, as well as the allocation of benefits among
beneficiaries. Fulfilling this fiduciary responsibility requires
consideration of complex trade-offs and making policy-level
decisions. Beneficiaries can initiate legal action to hold a
trustee directly accountable if the trustee fails to fulfill these
fiduciary responsibilities.
In contrast, the role of a trust manager is to monitor and
manage the corpus of the trust to attain the goals set by the
trustees, report on the status of the trust to the trustees and
the beneficiaries, and distribute the proceeds consistent with
the direction of the trustees. These responsibilities require
knowledge and expertise in management of the trust assets,
but are predominantly executive or ministerial functions.
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Trust managers are accountable directly to the trustee, but
not the beneficiaries.
In the context of wildlife conservation, policy-level deci
sions regarding the state's wildlife are predominantly made
by elected and appointed officials. Decisions regarding what
species can be taken by anglers or hunters; what programs
SWAs are authorized to implement to create, increase, or
sustain harvestable surpluses (e.g., setting aside habitat pre
serves; predator control); and the allocation ofharvest among
beneficiaries are decisions typically made in statute or rule by
the legislature or commission. Governors and agency direc
tors also make policy-level decisions related to programs,
budgets, and management goals, though most of these offi
cials' decisions fall within limits set by the legislature or
commission. All elected and appointed officials are directly
accountable to the public through both the ballot box and
courts where citizen suits typically name elected or appointed
officials as the plaintiff.
The day-to-day management of the public's wildlife, in
cluding such activities as survey and inventory ofpopulations,
habitat management, law enforcement, harvest monitoring,
etc. is conducted by SWA professionals. Although SWA
professionals are, rightly, charged with developing manage
ment options, defining trade-offs, and making recommen
dations with respect to higher-level policy decisions, the
authority for those decisions remains with elected and
appointed officials in almost every case. Citizens who are
not satisfied with the performance of SWA professionals
typically seek redress through their elected and appointed
officials rather than filing suit against the professionals.
Indeed, in most states, SWA professionals are protected
from civil liability in the performance of their duties.

THE IMPORTANCE OF PARADIGM
Recognizing the distinction between the roles and responsi
bilities of elected and appointed officials versus SWA pro
fessionals is essential to advancing application of the PTD.
The authors of the United States' constitution thoughtfully
crafted a system of governance that separated and balanced
the power and authority for policy-making, executive func
tions, and judicial oversight of government. That constitu
tion, upon which state constitutions are modeled, vests the
majority of policy-making authority in the legislative branch,
where all members are elected by the citizens. In the execu
tive branch, the power to veto a legislative decision is re
stricted to the President or Governor, who are also elected,
and any veto is subject to potential override by the legislature.
This is a deliberate construct to ensure that all the individuals
setting major policy are directly accountable to those affected
by those policies.
Legislators and governors are keenly aware of the fact that
they serve at the pleasure of the electorate. These elected
officials and the individuals they appoint must take into
consideration a broad range of factors during their deliber
ations. They must weigh all the biological, social, economic,
and political implications of their decisions. These officials
also face the direct consequences of making a policy level
decision, for better or worse.
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In my experience, elected and appointed officials take
offense when SWA professionals expect rubber stamp
approval of their recommendations. This is particularly
true when professionals' recommendations are influenced
by the wildlife-related values of SWA professionals which
have been shown to differ significantly from the general
public to whom elected and appointed officials are directly
accountable (Gill 1996, Gigllioti and Harmoning 2003, Teel
and Manfredo 2009). The resulting tension between these
officials and SWA professionals undermines the working
relationship that SWA professionals must maintain if they
expect to influence higher-level decision makers.
Finally, if SWA professionals view themselves as trustees of
the public's wildlife, given the basic tenet of trust law cited
above, SWA professionals must also perceive they have
ownership control over wildlife. That perception can lead
to resistance to public participation and a broader range of
stakeholder involvement in decision-making which runs
counter to the reforms promoted by Jacobson et al. (2010).

HOW CAN SWA PROFESSIONALS
ENHANCE TRUST-BASED
GOVERNANCE?
Jacobson and Decker (2008), Batcheller et al. (2010),
and Decker et al. (2010) argued that wildlife conservation
would be more effective if the PTD were more widely
understood by the public and explicitly articulated in con
stitutional or statutory law, rather than existing largely as
common or judge-made law. These authors suggested that
SWA professionals inform elected officials and the public
about the PTD and participate in the process of embedding
the PTD in the body of their state's legal foundation. I agree,
and would argue that no group is better suited to this task
than SWA professionals. Surveys demonstrate that the pub
lic places a high degree of trust in SWA professionals (Duda
et al. 2010). SWA professionals should study the PTD and
leverage their credibility with the public to communicate the
importance of the PTD to conservation at every opportunity.
SWA professionals should work with both elected and
appointed officials and the general public to draft statues
or constitutional language and participate both as professio
nals and citizens, themselves, in efforts to codify the PTD.
SWA professionals can minimize the perception that they
are attempting to enhance their own power at the expense of
elected and appointed officials or the public in this process by
emphasizing and respecting the difference between the roles
of trustees, beneficiaries, and trust managers.
Jacobson and Decker (2008) argued that in some states,
elected and appointed officials fail to fulfill their responsi
bility as trustees for all of the public. These authors and
others have suggested that changes to the wildlife governance
structure, such as how commissioners are selected, may be
necessary to improve application of the PTD. Restructuring
of governance may be beneficial or even necessary, but in
the interim, SWA professionals can increase the extent to
which elected and appointed officials perform as trustees by
redoubling efforts to inform the public about the PTD.
A well-informed public will hold elected and appointed
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officials accountable as their trustees much more effectively
than SWA professionals can. A well-informed public
would also be essential to drive the larger political processes
required to restructure governance.
SWA professionals may be tempted to assume the role of
trustees in states where elected and appointed officials
are derelict in their duties. However, doing so is counter
productive for at least two reasons. First, by attempting to
perform as trustees, rather than taking steps to assure elected
and appointed officials are doing so, SWA professionals will
enable continued failure of the trustees to fulfill their duty
under the PTD. Second, if SWA professionals assert them
selves as the people's trustees, they will very likely alienate
elected and appointed officials.
If elected and appointed officials are not fulfilling their role
as trustees of the people's wildlife, SWA professionals should
inform these officials, respectfully, of their duties and the
consequences of violating their fiduciary responsibility. This
can be a challenging task, given the degree of control elected
and appointed officials have over resources available to SWA
professionals and the underlying responsibilities of SWA
professionals to execute policies set by elected and appointed
officials. In addition, the deliberate tension created by the
separation of powers between the legislative branch and the
elected and appointed officials in the executive branch has
the potential to place SWA professionals in the middle of
political contests, with conflicting direction coming from the
legislature, commission, governor, and director.
SWA professionals will be most effective operating in this
complex political environment if they have earned and retain
the respect of elected and appointed officials. Essential
individual and organizational behavior to gain and keep
the respect of elected and appointed officials includes being
open and honest in all interactions, respecting the roles and
authorities of these officials, and communicating directly
with them first about disagreements or areas of potential
violation of the PTD. Nothing will undermine an SWA
professional's effectiveness with elected and appointed offi
cials more than surreptitiously communicating with special
interest groups or the public to incite opposition. Avoiding
passive or insubordinate behavior such as resisting imple
mentation of decisions by elected and appointed officials
with which SWA professionals may personally disagree,
but that do not violate the PTD, is also an essential element
of a respectful working relationship. In my experience, by
focusing on providing thorough, objective decision support
(i.e., information, analysis, and advice), while recognizing
and respecting the role of elected and appointed officials
to establish policy, SWA professionals can have greater
influence on decisions over the long term.
Obviously, if the legislature proceeds with a decision or
action that appears to violate the PTD, SWA professionals
have an obligation, as part of the executive branch, to support
intervention by the judiciary, consistent with the constitu
tional role of the courts in resolving disputes between the
legislative and executive branches. SWA professionals can
minimize the impact of involving the court on their future
relationship with legislators by being up front about the
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dispute and ensuring that the case is tried in the court,
not the media, and that arguments are based on facts and
the law, not personal or political opinions or motivations.
SWA professionals can also enhance application of the
PTD by helping trustees understand the needs and desires
of the beneficiaries. People often express their needs or
desires to elected and appointed officials in the form of
public comments on proposed legislation or rules. While
certainly valuable to the political process, and highly valued
by the public, this type of information can easily be influ
enced by activist campaigns or lobbyists and may only reflect
the views of those interests that strongly favor or oppose a
given proposal (Peterson and Messmer 2010).
SWA professionals can ensure that elected and appointed
officials have more complete and balanced information re
garding the public's values, needs, or desires. The increasing
number and role of human dimension specialists within
SWA's speaks to the recognition that wildlife conservation
and management is about much more than biology. Fully
understanding the social, economic, and political aspects of
management decisions is equally important to informed
decision-making under the PTD. SWA's should apply as
much, and as rigorous, science to these areas as they do the
biological aspects of wildlife conservation. As recommended
by Decker et al. (1991) in the process of generating options,
defining trade-offs, or facilitating consensus building, SWA
professionals must also be vigilant to avoid either filtering
information or attempting to influence the outcome with
their own values.
In addition to assessing the public's needs and desires,
SWA professionals are ideally positioned to identify and
resolve competing or conflicting demands among the bene
ficiaries. Most wildlife management decisions involve trade
offs, with different parties bearing costs or reaping benefits.
If the competing or conflicting interests are not provided a
way to seek constructive resolution of their differences prior
to the time when a legislative body or commission is faced
with making a decision, these trustees will be forced to make
a decision with a higher probability of creating winners and
losers. Interests that lose in one round of decision-making
may attempt to obstruct implementation of the decision
through whatever means are available (e.g., legal challenges)
or seek to reverse the decision at the next opportunity (e.g.,
election cycle, commission meeting, ballot initiatives, etc.).
This results in wasted time and resources and potentially
flip-flop management approaches. It is often more produc
tive to invest the time in seeking broad-based, collaborative
recommendations that lead to politically stable policy deci
sions through consensus building ahead of decision-making
CTacobson and Decker 2008). Many SWA's have recognized
the value of this approach and are hiring or training pro
fessionals within their ranks with the necessary skills to
facilitate conflict resolution and participatory democracy.

CON CLUSION
More effective application of trust-based governance is criti
cal to the future of wildlife conservation and management.
The PTD will be more consistently applied when the parties
The Journal of Wildlife Management • 75(7)

involved in trust-based governance understand their roles
and fulfill their respective responsibilities. At the state level,
legislators and commissioners are the primary trustees, re
sponsible for most policy-level decisions regarding the corpus
of the trust and allocation of benefits. Governors and their
appointed agency directors also have responsibilities as trust
ees. SWA professionals are trust managers, responsible for
executive functions, consistent with the direction set by the
trustees.
SWA professionals can best advance application of the
PTD by informing elected and appointed officials about
their roles and responsibilities as trustees, informing the
public about their rights and responsibilities as beneficiaries
under the PTD, and working to embed the PTD in codified
law. If the public fully understands the PTD, the citizens of a
state will be more effective in holding elected and appointed
officials accountable than SWA professionals can be. SWA
professionals must not attempt to fill the role of trustees to
avoid enabling dereliction of duty by elected and appointed
officials and to maintain effective working relationships with
these officials. SWA professionals will be more effective and
have greater influence on decisions of the trustees if they
respect the respective roles of all parties under the PTD.
Fulfilling their role under the PTD requires SWA pro
fessionals to continue to excel at traditional activities, such as
population and harvest monitoring, biological and human
dimensions research, and law enforcement, as well as
expanding and enhancing efforts related to communication,
education, and public engagement in decision making. It also
requires SWA professionals to inform and support the deci
sions of policy makers and the general public while holding
their own values in check. This is a high standard to achieve,
but no one ever said being a professional was easy.
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