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Abstract—Myxobolus cerebralis, the myxozoan parasite responsible for whirling disease in salmonids,
was first introduced into the United States in 1958 and has since spread across the country, causing severe
declines in wild trout populations in the intermountain western United States. The recent detection of the
parasite in Alaska is further evidence of the species’ capability to invade and colonize new habitat. This study
qualitatively assesses the risk of further spread and establishment of M. cerebralis in Alaska. We examine four
potential routes of dissemination: human movement of fish, natural dispersal by salmonid predators and
straying salmon, recreational activities, and commercial seafood processing. Potential for establishment was
evaluated by examining water temperatures, spatial and temporal overlap of hosts, and the distribution and
genetic composition of the oligochaete host, Tubifex tubifex. The most likely pathway of M. cerebralis
transport in Alaska is human movement of fish by stocking. The extent of M. cerebralis infection in Alaskan
salmonid populations is unknown, but if the parasite becomes dispersed, conditions are appropriate for
emt)liswm  and_propagation of.the-parasite-lite-cycle.in areas of south-central Alaska. The probabi]im
Turther establishment is greatest in Ship Creek, where the abundance of susceptible 7" tubifex, the presence of
susceptible rainbow trowt Oncorhynchus mykiss, and the proximity of this system to the known area of
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infection make conditions particularly suitable for spread of the parasite.

Myxobolus cerebralis, the myxozoan parasite that
causes salmonid whirling disease, is exotic to North
America and was first detected in the USA in 1958
(Hoffman 1962). It is now reported in 25 states
(Bartholomew and Reno 2002; Vermont Department of
Fish and Wildlife 2002; Stromberg 2006; Arsan et al.
2007a). Although the pathogen appears to have little
impact on fish populations in the eastern states and
coastal western states (Modin 1998), it has caused
dramatic, rapid population declines in wild rainbow
trout Oncorhynchus mykiss of the intermountain
western United States, particularly Colorado and
Montana (Nehring and Walker 1996; Vincent 1996),
As salmonids are inextricably linked to the culture and
economy of Alaska (Kenai River salmon runs alone
generate annual revenues of US$70 million: Glass et al.
2004), the potential impacts of M. cerebralis in the
state could be catastrophic, both ecologically and
economically,

The first Myxobolus cerebralis detection in Alaska
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occurred in 2006 (Arsan et al. 2007a) during a study of
rainbow trout from an Anchorage hatchery. The
prevalence of M. cerebralis infection in the hatchery
population was low, and the parasite was detected only
by molecular methods, as clinical whirling disease was
not evident. However, cultured salmonids in Alaska are
not routinely monitored for the parasite, and there is
limited monitoring of wild salmonids (USFWS 2006).
Prior to this detection, the closest M. cerebralis
enzootic area was the upper Columbia River basin
(CRB) in northeastern Oregon, southeastern Washing-
ton, and Idaho. The parasite has also been reported in
wild and cultured salmonids from the Sakhalin Islands
off the east coast of Russia (Bogdanova 1960).

The potential impacts of M. cerebralis, in addition to
its rapid spread and establishment across the globe,
indicate the need to identify pathways of parasite
dissemination and to recommend specific measures for
halting further spread of the pathogen. This paper uses
risk analysis to qualitatively assess the likelihood of
future spread of M. cerebralis within Alaska and the
potential for new introductions. The framework for this
type of risk assessment (Bartholomew et al. 2005) was
created for use in whirling disease assessment, We use
risk analysis as a map (MacDiarmid 2001) for
navigating through possible pathways leading to
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Figure 1.—Map of areas at highest risk for Myxobolus cerebralis dissemination in southeast and south-central Alaska,

indicating sites of rainbow trout hatcheries (triangles).

parasite introduction and establishment and for assess-
ing where to allocate resources to prevent such an
occurrence. Our aim is to provide decision makers with
fools (o evaluate management implications and to
eliminate low-probability pathways by using logical
scientific arguments.

The Parasite Hazard

Tracking the epidemiology of parasites requires
knowledge of an organism’s life cycle, biophysical
properties, and hosts. All of these topics have been
reviewed (Bartholomew and Wilson 2002; Gilbert and
Granath 2003); therefore, we will focus on those
aspects as they pertain to the risk assessment. The life
cycle of M. cerebralis requires two obligate hosts: a
salmonid and the aquatic oligochaete, Tubifex tubifex
(Wolf and Markiw 1984). In each host, the parasite
maintains a unique spore stage. Myxospores develop in
the fish host, are released upon the death of the fish,
and are ingested by a 7. tubifex as the worm burrows
through sediment (Brinkhurst 1996). The parasite then
undergoes reproduction and structural transformation
and is released in its ftriactinomyxon (TAM) stage,
which is infectious for the fish host.

The biophysical properties of M. cerebralis also
affect its potential dissemination, and introduction most
likely occurs via the myxospore stage. Myxospores ate
far more resilient than TAMs and are capable of
withstanding environmental extremes (El-Matbouli and
Hoffmann 1991) that might occur during transport and
dissemination. Of the two obligate hosts of M.
cerebralis, the fish host is more mobile; therefore,
myxospores are more likely to be distributed over a
broader area than are TAMs. Indeed, other researchers
have speculated that myxozoan colonization on a
landscape probably occurs via myxospores (Cone et al.
2006).

Host susceptibility affects both parasite dispersal and
establishment. Most Alaskan salmonids except lake
trout Salvelinus namaycush and arctic grayling Thy-
mallus arcticus are susceptible to M. cerebralis
(MacConnell and Vincent 2002). However, infections
result in varying degrees of clinical disease, and
rainbow trout generally exhibit the most severe signs
of whirling disease (Hedrick et al. 1999a, 1999b;
MacConnell and Vincent 2002).

Whereas many salmonid species are susceptible to
M. cerebralis, only one species of oligochaete, T.
tubifex, is capable of propagating the pathogen.
Moreover, susceptibility of individual T. tubifex to M.
cerebralis varies greatly and has been indirectly
correlated with the 7. tubifex 16S mitochondrial lineage
(Beauchamp et al. 2001, 2005). There are at least six
cryptic lineages of T. wubifex, five of which (1, III, 1V,
VY, and VI) have been reported from North America
(Beauchamp et al. 2001; Arsan et al. 2007b). Different
T. tubifex lineages vary from highly susceptible to M.
cerebralis (large numbers of TAMs are produced) to
unsuitable for the pathogen (infection does not occur).

Risk Analysis

Because Alaska is approximately the same size as
the continent of Burope (Pagano 2000), we narrowed
the focus of this risk assessment to areas of the state
where we considered the likelithood for introduction or
further dissemination of M. cerebralis to be highest:
southeast and south-central Alaska (Cook Inlet basin)
(Figure 1). These areas have high concentrations of
susceptible fish hosts, high angler traffic or a large
commercial fishery, the highest concentration of
human populations in the state, and high potential
organic loading. The areas are also close to the road
system and ports and are situated in the migration path
of fish from enzootic areas. As a qualitative risk
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TasLE 1.—Definitions of risk Jevels used in an analysis of
the risk of further establishment of Myxobolus cerebralis in
Alaska.

Risk level Definition

High
Moderate
Low
Negligible

The event would be expected to occur
There is less than an even chance of the event occurring
The event is unlikely to occur
The chance of the event occurring is so small that
in practical ferms, it can be ignored

assessment, mathematical probabilities were not as-
signed to score risk. Thus, it is important that the terms
are clearly defined; those used in this analysis (Table 1)
are based on work by Moutou et al. (2001) and focus
on the lower end of the scale to identify low-probability
pathways or nonissues.

Study Sites
Southeast Alaska

Southeast Alaska has a maritime climate with cool
winters and wet summers, and stream temperatures are
generally warmer than those in the interior of the state.
Typical hydrographs for southeast Alaska creeks are
influenced by spring snowmelt and autumn rainfall
(Milper et al. 1997). River basins of coastal southeast
Alaska are gencrally small due to mountains and ice
fields that rise sharply from sea level and create
relatively short watersheds flowing into the Pacific
Ocean. Two streams near Juneau, Peterson and
Montana creeks, were selected for the risk analysis
based on the criteria described above. The creeks
support various salmonid populations, including steel-
head (anadromous rainbow trout), pink salmon O.
gorbuscha, chum salmon O. keta, coho salmon O.
kisutch, Dolly Varden Salvelinus malma, and coastal
cutthroat trout O. clarkii (Harding and Jones 1992;
Chaloner et al. 2004). Detailed site information is
provided by Arsan et al. (2007Db).

South-Central Alaska

In south-central Alaska, the Cook Inlet is home to
over half the state’s human population. The area has a
transitional climate (National Climate Center 1982) and
is the ecotone between the Pacific Northwest rainforest
and the northern boreal forest. Hydrographs in the
basin are highly predictable and influenced by
snowmelt and glacier melt in the summer; typical
freshwater inflow into Cook Inlet is 15 times higher in
July than in February (Dorava and Milner 2000). This
study focuses on Ship and Campbell creeks in the
Anchorage area and the Kenai River on the Kenai
Peninsula. All three streams host popular sport fisheries
because of their abundant fish runs, proximity to major

population centers, and accessihility by roads. The
streams also have numerous sources of potential
organic loading due to their urban proximity, commer-
cial and industrial activity, streambank degradation by
recreational traffic, and large pulses of organic material
from spawning salmon runs.

The Kenai River supports populations of rainbow
trout, Chinook salmon Q. tshawytscha, coho salmon,
pink salmon, sockeye salmon O. nerka, and Dolly
Varden and has the largest freshwater sport fishery in
Alaska (Hammarstrom 1988). Ship and Campbell
creeks support populations of these species as well as
chum salmon (Miller and Bosch 2004). Ship Creek is
the site of the most popular sport fishery in the
Anchorage area and sustains the state’s only two
rainbow trout hatcheries, Fort Richardson State Fish
Hatchery (FTR) and Elmendorf State Fish Hatchery
(ELM). Detections of M. cerebralis in Alaska were in
rainbow trout from ELM (Arsan et al, 2007a). This
hatchery uses untreated surface water from Ship Creek,
and effluent from the hatchery flows back into the
creek after passage through earthen settling ponds that
contain populations of T. fubifex (Arsan et al. 2007b).

Release Assessment

The release assessment explores potential pathways
of pathogen introduction and is focused on the
parasite’s myxospore stage. Because M. cerebralis
has been detected in south-central Alaska, the release
assessment provides insight into the possible mode of
introduction and the mostly likely route of further
dissemination. Four main pathways of M. cerebralis
introduction were identified: movement of fish by
humans, natural dispersal, recreational activities, and
commercial seafood processing (Figure 2). Manage-
ment recommendations are discussed in the conclu-
sions of this paper.

Human Movement of Fish

Since the mid-1970s, the state of Alaska has adopted
strict Jaws prohibiting the import of live, nonornamen-
tal fish (Alaska Administrative Code [AAC] 5:41.070),
thus reducing the likelihood of inadvertent pathogen
introduction as a result of aquaculture or resource
management programs. Although there is liftle data
regarding the number and distribution of private fish
ponds, instances of illegal salmonid importation from
outside the state for private use are also likely to be low
considering the general lack of accessibility and
proximity to ports, legal complications, and climatic
limitations for private fish pond operations in Alaska.

State regulations (AAC 5:41.005) also prohibit
within-state transport, possession, or release of any
live fish or fish eggs without a permit. The frequency
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FIGURE 2.—Model of potential Myxobolus cerebralis introduction in Alaska. Four main pathways of dissemination (human
movement of fish, commercial fishing activities, recreational activities, and natural dispersal) are shown, and specific activities

are listed.

of unregulated movement of salmonids is difficult to
estimate; however, illegal transfer (stocking) of fish
within the state does occur, as evidenced by the
presence of northern pike Esox lucius in the upper
Cook Inlet basin and Kenai Peninsula (ADFG, no
date).

Importation of frozen food fish is legal, and
imported, frozen whole rainbow trout are common
supermarket items in Alaska (T. Meyers, Alaska
Department of Fish and Game [ADFG], personal
communication). Importation of frozen fish is specu-
lated to be the original pathway for introduction of M.
cerebralis into the USA (Hoffman 1962), and at least
one study demonstrated that M. cerebralis myxospores
can survive freezing (El-Matbouli and Hoffmann
1991). However, a recent study on survival of
myxospores in frozen fish heads found that the parasite
is not viable after freezing for 1 week at —20°C or
—80°C (R. Hedrick, University of California—Davis,
personal communication). Although parasite viability
between temperatures of 0°C to —20°C is unknown,
processors typically freeze seafood by rapidly chilling
fish to —40°C to prevent ice crystal damage in meat
(Simply Seafood 2006). Frozen fish are then recom-
mended to be stored at 18°C or below (U.S.
Department of Commerce 2007).

Another potential pathway for within-state dissem-
ination is the use of game fish (fresh or frozen) as bait.
Heads, tails, fins, and viscera of legally caught game
fish may be used as bait (AAC 5:75.026), but live fish
may not. Fish heads, where parasite concentrations
would be highest, could therefore be dispersed
throughout the state. However, in Alaska, the use of
fish heads as bait is more likely practiced in saltwater
fisheries (sharks, Pacific halibut Hippoglossus stenole-
pis, etc.) than in freshwater fisheries.

Assessment of Risk from Human Movement of Fish

Although human movement of fish presents a low
risk for new introductions of M. cerebralis to Alaska, it
is the most likely pathway for parasite dissemination
within the state. Prior to parasite detection, potentially
infected fish were transplanted throughout south-
central and interior Alaska. Thus, some degree of
parasite dissemination may have already occurred.
Many of these stocked locations were no-outlet lakes,
which would limit the spread of the parasite, but some
fish were also stocked in open stream systems. The
estimated prevalence of infection in production rain-
bow trout from ELM in 2006 was 25% (Arsan et al.
2007a); therefore, among a stocked group of 10,000
fish, 2,500 fish potentially have some degree of
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TasLE 2.—Summary of the risk of Myxebolus cerebralis introduction and dissemination within Alaska.

Risk of introduction

Pathway of parasite dissemination from outside Alaska

Risk of dissemination
within Alaska

Risk of dissemination
with Jimited stocking”

Human movement of fish
Commercial seafood processing
Recreation

Low
Negligible—low
Low-moderate

Natural dispersal by predators Negligible -
Natural dispersal by stray sulmonids Negligible
Overall risk level Low

High
Negligible-low®
Low-moderate”

Low-moderate
Negligible—low"
Low-moderate”

Low” Low®
Low" Negligible"
High Low-moderate

" Scenario in which (1) stocking is limited to no-outlet lakes where native susceptible resident salmonid species are absent or to seawater net-pens
for terminal commercial and sport fisheries and (2) use of fish heads as bait s restricted to saltwater fisheries,

® This risk level is conditional upon infection prevalence and severity remaining Jow.

¢ This risk level is conditional upon the parasite’s failure to establish outside of the Elmendorf State Fish Hatchery, where M. cerebralis was first

detected in Alaska.

infection. Typically, 2,000-10,000 fish are transplanted
per site in south-central Alaska (ADFG 2006b). Thus,
without management action, the probability of M.
cerebralis being spread by human movement of fish is
high. In contrast, if (1) stocking of ELM fish is limited
to no-outlet lakes where susceptible native resident fish
are absent or to seawater net-pens for terminal
commercial and sport fisheries and (2) anglers are
prohibited from using fish heads as bait in freshwater,
the probability of further parasite dissemination by
human movement of fish decreases (Table 2).

Commercial Seqfood Processing

Fish from M. cerebralis enzootic areas of the upper
CRB are regularly caught in commercial fisheries in
Alaska (ADFG 2006a; Pacific States Marine Fisheries
Commission 2006). Myxobolus cerebralis could po-
tentially be introduced if effluent from seafood
processors is discharged into freshwater or if fish
solids released into marine waters are ingested by
scavengers and dispersed inland (see Natural Dispersal
by Predators section below).

Authorized seafood processors in Alaska individu-
ally discharge from 13,608 kg to over 4.5 million kg of
waste solids annually, and shore-based fish processors
are required to grind solid waste to 1.27 cm or less
prior to discharge (USEPA, no date[a]). These smaller
pieces, including cartilage in which myxospores would
be concentrated, would be less attractive to the
scavengers that could distribute the parasite throughout
freshwater ecosystems. Although processors with
National Pollutant Discharge Elimination System
waivers are allowed to discharge into freshwater rivers,
very few of these waivers are granted and none are held
by processors in the Cook Inlet basin or in southeast
Alaska (USEPA 2006).

Alternatively, solid seafood processing wastes
(including fish heads) are taken to by-product reduction
facilities for reduction to fish meal or other secondary

products (USEPA, no date[b]). All fish meal is brought
to 100-600°C during processing (USEPA 1995); these
temperatures would destroy M. cerebralis myxospores.
Seafood processors discharging less than 454 kg of
seafood waste per day and less than 13,608 kg per
calendar year are not required to have a discharge
permit, This limit was imposed to allow subsistence
and direct market processors (processors freceiving
seafood that requires minimal further processing) to
discharge without a permit. These processors are not
included in this risk assessment, as information
regarding their effluent discharges is unavailable,

Assessment of Risk from Commercial Seafood
Processing

The likelihood of introducing M. cerebralis into
Alaskan freshwaters via processing of infected CRB
salmonids by means of permitted commercial seafood
practices is negligible. None of the permiited process-
ing plants in the study area discharge into freshwater,
and discharges into marine waters are made less
attractive to scavengers by grinding effluent to a small
size. Scavengers are also more likely to be attracted to
tissuie than to cartilage, which has the greatest parasite
Joads. Because of the data gaps regarding effluents
from unpermitted processors, the risk of new introduc-
tions of M. cerebralis by seafood processing was
designated as negligible to low. If parasite establish-
ment in Alaska occurs beyond ELM and if anadromous
species become infected, the risk of dissemination by
unpermitted fish processors will increase.

Dispersal via Recreation

Alaska has a world-class sport fishery that attracts
anglers from across the country and the globe; many of
these anglers use equipment in Alaska that has been
used in other river systems. River systems that are most
likely to experience introduction of M. cerebralis via
recreational activity are those with popular sport
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fisheries. The Kenai River has the state’s largest
freshwater sport fishery (Hammarstrom 1988). Ship
Creek hosts the most popular sport fishery in the
Anchorage area (Miller and Bosch 2004), and Peterson
Creek has the only recreational steelhead fishery on the
Juneau road system (Harding and Jones 1992).

A recent survey of anglers in Montana (Gates et al.
2006) reported that 40% of anglers do not clean their
equipment between uses. Thus, anglers could introduce
M. cerebralis by inadvertently transporting the parasite
on the soles of their waders. Though anecdotal data
collected prior to the determination of the M. cerebralis
life cycle (Schéauperclaus 1931; Hoffman and O’Grod-
nick 1977) suggest that myxospores remain viable after
drying, recent studies challenge this. One study
demonstrated that myxospores on a nonpermeable
surface do not remain viable after drying for 24 h
(Hedrick 2008). Another study demonstrated that
although waders with removable felt soles could
transport myxospores and TAMs, spores were less
viable after the soles were dried separately for 824 h
and infectious parasites were no longer transmitted
after 7 d of drying (P. Reno, Oregon State University,
personal communication). Because of their fragility,
individual TAMs are less likely to be transported by
this route, although infected T. tubifex that are adhered
to a felt sole (as documented in the latter study) could
provide a suitable environment for TAMs to remain
viable. Additionally, the duration of drying required to
disinfect waders will vary by environmental conditions
and wader material.

The likelihood of M. cerebralis transfer by a single
angler or within a single angling day may be low, but
when all angler-days in a year are considered, the
likelihood increases. In 2001, there were 421,000
anglers fishing in state waters; 239,000 of these anglers
were not residents of Alaska (USFWS and U.S. Census
Bureau 2001) and may have used gear from outside the
state. The number of anglers in Alaska and the
" potential for parasite transport continues to grow,
increasing 36% from 1991 to 2001.

Recreational activities can also indirectly influence
the risk of M. cerebralis introduction by enhancing T.
tubifex habitat. Recreational foot traffic (such as
angling from the bank) can damage vegetation and
increase streambank erosion, causing more sediment to
enter surrounding waters. Erosion is further compound-
ed by boat wakes (Liepitz 1994).

Assessment of Risk from Recreation-Mediated
Dispersal

The likelihood of new M. cerebralis introductions by
recreational activity can be conservatively estimated as
low to moderate. The likelihood of within-state transfer

of the parasite is also low if prevalence and severity of
infection remain low (Table 2) and if management
actions are taken to limit stocking of infected sport fish.
However, the cumulative and long-term effects of
angler and recreational activities in heavily used areas
could be much greater than the likelihood of
introduction (or further spread) in the short term or
by a single event.

Natural Dispersal by Predators

The ability of piscivorous birds to pass viable M.
cerebralis myxospores has been examined in several
studies (Taylor and Lott 1978; El-Matbhouli and
Hoffmann 1991). Because M. cerebralis survives
passage through the guts of birds, long food retention
times would lengthen the distance over which the
pathogen could be dispersed. However, nume\rous
events must align in order for parasite introduction to
occur,

Alagka is a migratory destination for thousands of
birds worldwide. Although the likelihood of a bird
releasing viable myxospores over a water body remains
unknown, deposition near water may .be sufficient for
transport of the parasite if spores are rapidly washed
into the river by high water or precipitation, The period
of viability for myxospores deposited in bird feces is
unknown but probably varies with environmental
conditions.

Since M. cerebralis manifests in cartilage of fish, it
is likely that birds would regurgitate the parasite in
pellets. Small fish are more likely to be swallowed
whole and thus present the highest risk of M. cerebralis
dispersal. Double-crested cormorants Phalacrocorax
auritus have a simple gut structure and were shown to
egest bones, pieces of fish, and solid markers -2 d
after ingestion (Brugger 1993). In contrast, the passage
time of rainbow trout through bald eagles Haliaeetus
leucocephalus, which have a more complex gut
motphology, is approximately 62 h (F. Barrows, U.S,
Fish and Wildlife Service, personal communication).
Bald eagles may also store food in the crop (a pouch in
the esophagus) and digest the contents over several
days (Buehler 2000). Spores could therefore be
excreted 2-3 d after a bald eagle eats an infected fish.

Raptors and large waterbirds have some of the
fastest known migration speeds among birds; bald
eagles travel 201 km/d in migration (Kerlinger 1995),
and ospreys Pandion haliaetus travel 108-431 km/d
(Hake et al. 2001; Alerstam 2003). The nearest M.
cerebralis enzootic area outside Alaska (upper CRB) is
approximately 1,800 km from southeast Alaska and
2,750 km from south-central Alaska. An osprey would
have to retain food material for 4.2~16.7 d to transport
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spores to Junean and 6.4~25.5 d to transport spores to
Anchorage.

The risk of M. cerebralis dispersal by other fish-
eating species, such as American black bears Ursus
americanus, brown bears U, arclos, and river otters
Lutra canadensis, is unknown. Only one study has
examined parasite survival after passage through the
guts of mammals (El-Matbouli et al. 2005). The
pathogen did not survive passage through the guts of
mice Mus musculus; however, spore viability after gut

passage may differ between mice and larger mammals

with more complex gut morphologies.

Assessment of Risk from Dispersal by Predators

The likelihood of new parasite introduction via bird
transport from the CRB is negligible. The likelihood of
within-state transfer by bird or mammal transport is
fow because of the low infection prevalence, the
apparently limited establishment in the state, and the
fact that numerous events must align for dissemination
to occur. This risk could change if the prevalence or
severity of M. cerebralis infection increases.

Natural Dispersal by Stray Anadromous Salmon

Anadromous salmonids may stray into nonnatal
streams during their return migration (o 'spawning
grounds, thereby potentially introducing new patho-
gens. For example, introduction of M. cerebralis as a
result of straying salmonids has been documented in
the Deschutes River, Oregon (mid-CRB; Engelking
2002).

Though CRB fish are commonly harvested in
commercial marine fisheries off the coast of Alaska,
little data are available on salmon straying into
freshwater systems of Alaska. There is only one such
record in state and regional databases: in 2001, a
Chinook salmon from Marion Forks Hatchery on the
North Santiam River, Oregon (lower CRB; non-
enzootic for M. cerebralis), was recovered in the
Copper River of south-central Alaska (ADFG 2006a;
RMIS 2006). Because wild fish do not receive marks or
tags that could be used to identify strays, no data
(current or historical) are available on the straying rates
of wild CRB salmon into Alaska, yet these fish are
potential carriers of M. cerebralis.

Assessment of Risk from Dispersal by Stray Salmon

Based on the available data, the likelihood of M.
cerebralis dispersal by straying anadromous hatchery
salmon from the CRB is negligible. However, the
limited data represent a gap in this risk analysis, and
the presence of the parasite at ELM on Ship Creek
could provide a local source of dissemination. It is
unknown whether M. cerebralis is established in Ship

ARSAN AND BARTHOLOMEW

Creek; however, if naturally reproducing fish become
infected, the potential for further parasite dispersal will
increase. Since rainbow trout are typically resident and
do not make long migrations (Morrow 1980), the
spread of the parasite is likely to be local. Other
susceptible anadromous fish from Ship Creek could
disperse the parasite, but M. cerebralis has not been
documented in anadromous fish in Alaska.

Summary of the Release Assessment

The likelihood of re-introduction and within-state
dissemination of M. cerebralis in Alaska is summa-
rized in Table 2. The most likely pathway for new
introductions into the state is recreation, which is
conservatively assessed as a having a low to moderate
risk due to the number of anglers in the state and the
potential cumulative and long-term effects of angler
and recreational activities in areas of heavy usage.

While the overall likelihood of new infroductions is
low, the likelihood of further transport within the state
is high if no management actions are taken. The
pathway with the greatest likelihood for parasite
transfer is stocking of infected rainbow trout, as this
would repeatedly introduce large numbers of poten-
tially infected fish. However, if stocking is limited to
no-outlet lakes that lack native susceptible resident
salmonids or to seawater net-pens (i.e., for terminal
commercial and sport fisheries), the likelihood of
further spread of M. cerebralis from these sites would
be low to moderate. Significant data gaps exist for
dissemination by illegal stocking, nonpermitted fish
processing operations, and use of fish heads as bait; the
likelihood of further movement by these routes will
increase if the parasite establishes outside ELM. The
risk posed by using fish heads as bait could be reduced
by prohibiting the practice in freshwater or prohibiting
the use of fish from ELM-stocked areas. Because of the
low prevalence of infection in the state, the likelihood
of parasite transporlt by pathways other than human
movement of fish is likely to remain low unless
prevalence or severity of infection increases.

Exposure Assessment

The exposure assessment explores the risk of
parasite establishment and focuses on the TAM stage
of M. cerebralis and its oligochaete host. Establishment
of M. cerebralis has already occurred in south-central
Alaska at ELM on Ship Creek. Whether establishment
has also occurred outside the hatchery remains
unknown.

Establishment of M. cerebralis is dependent upon
environmental and biological factors, including distri-
bution and genetic composition of T. iubifex popula-
tions, water temperatures, and spatial temporal overlap
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Habitat for
T. tublifex - - =% Throughout Alaska
L Yes
Establishment No Populations of susceptible
does not R T, tubifex == =»  Southcentral Alaska:
oceur Southeast lower Kenal River, Ship
Alaska and Campbell crecks
l Yes
Water temperature )
seasonally reaching —~~y» Southcentral Alaska:
10-15 °C lower Kenal River, Ship
and Campbell creeks
¢ Yes
Where susceptible salmonid
Spatialftemporal overlapof | ___,  assemblages overlap with
hosts susceptible lineages of T.
tubifex, Ship and Campbell
1 Yes creeks
Establishment
occurs = =~=%» In Ship and Campbell

creeks

FiGure 3.—Scenario tree depicting the risk of Myxobolus cerebralis establishment in southeast and south-central Alaska.
Requirements for establishment (e.g., suitable habitat for the oligochaete host, Tubifex fubifex) and areas that meet each

requirement are displayed.

of hosts. Each of these factors determines the outcome
of the exposure assessment, as depicted by the scenario
tree in Figure 3.

Tubifex wbifex Habitat and Populations

Habitat for T. tubifex is defined as areas with fine
sediment, low flow, and organic matter (Brinkhurst
1996). Suitable habitat for 7. tubifex was found
throughout the study area.

A limited survey was conducted to ascertain relative
abundance of T. tubifex in selected streams; details of
the survey are described by Arsan et al. (2007b). Over
2,700 oligochaetes were collected from southeast
Alaskan sample sites; however, morphological and
genetic analysis demonstrated that none of the worms
examined were 7. tubifex. Inability to detect T tubifex
at these sites could have resulted from the limited
sample size. Collections focused on areas of Alaska
that we considered to have the highest likelihood for M.
cerebralis introduction or further dissemination based
on the risk assessment criteria, Areas that fit these
criteria in southeast Alaska were few; thus, the number
of sites sampled was low. In. addition, the typical
physical nature of streams in this region (short, low
order, and steep) may limit availability of appropriate
habitat. In contrast to southeast Alaska, 7. tubifex were
commonly found at south-central Alaska sites. Sites
with the highest numbers (1,768 T. fubifex among
3,024 total worms) were in the lower Kenai River,

particularly Centennial and Eagle Rock boat landings;
these areas have heavy recreational usc and high
sedimentation and organic loading (primarily from
decaying salmon carcasses). Tubifex ubifex were also
identified as occurring in Ship and Campbell creeks but
were not found in the upper or middle Kenai River.

Oligochactes gathered during the T. tubifex survey
were held in water that was screened for M. cerebralis
actinospores. No M. cerebralis TAMs were observed in
samples from any of the surveyed sites. However,
actinospores of several other myxozoans were detected
(Arsan et al. 2007b), confirming that other myxozoan
life cycles have established in both southeast and
south-central Alaska.

Tubifex tubifex Susceptibility

Tubifex tubifex mitochondrial lineages 1, II1, IV, and
VI were represented in the samples collected at our
study sites. Parasite exposure experiments (described
fully by Arsan et al. 2007b, and abbreviated here)
demonstrated that three of these lineages (I, 1V, and VI)
did not support the M. cerebralis life cycle. Among the
T. tubifex lineages detected in Alaska, lineage 111 was
the only lineage that propagated the parasite. The
presence of nonsusceptible lineages I, IV, and VI could
translate to a reduced exposure risk for Alaskan
salmonids in areas where these lineages dominate the
T. tubifex populations. Lineage I predominated (71—
86%) al sites on Ship and Campbell creeks, whereas
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lineage V1 predominated (69%) at sites on the lower
Kenai River. Lineage III was present in low numbers
(7-21%) throughout the Cook Inlet basin at seven of
the nine sites where T. tubifex were collected; however,
it was not detected at any of the hatchery sites.
Populations of lineage III from other geographic
regions are highly susceptible to M. cerebralis (DuBey
et al. 2005; Beauchamp et al. 20006; Arsan et al. 2007b),
and detection of the lineage in Alaska is cause for
concern. Though this lineage constituted approximately
14-21% of worms sampled in Ship and Campbell creeks
and only 7% of those sampled in the lower Kenai River,
lineage III can become infected with M. cerebralis and
can release TAMs even when found in proportions as
low 3% of the total population (Arsan et al. 2007b).

Seasonal Water Temperature

Water temperatures below 10°C retard spore forma-
tion (El-Matbouli et al. 1999; Baldwin et al. 2000) and
could delay TAM development and release at high
latitudes. However, M. cerebralis has been found to
persist and to cause reduced juvenile rainbow trout
recruitment even in cold, oligotrophic, sediment-poor,
high-gradient streams (Allen and Bergersen 2002) and
at elevations as high as 3,300 m in Colorado (Nehring
and Thompson 2002). Temperatures in such areas are
similar to, and perhaps slightly warmer than, those at
our study sites in Alaska.

Streams in south-central Alaska are generally cool
and typically exhibit a total of 1,780 degree-days
annually (Oswood 1997). In comparison, the Madison
River in Montana (enzootic for M. cerebralis) has
roughly 2,650 degree-days annually (USGS 2005). The
mean summer (June—August) water temperature in the
lower Kenai River during 1999-2001 was 11°C (USGS
2005); the average continuous period in which
temperature exceeded 10°C was 79 d/year, and 1,801
degree-days were accumulated annually. Campbell
Creek had a mean summer temperature of 10°C during
2000-2001, and temperature exceeded 10°C for a
period of only 50 d/year (USGS 2002).

T. tubifex lineage III from Alaska required 1,382-
1,536 degree-days for M. cerebralis to develop (Arsan
el al. 2007b). Therefore, water temperatures in south-
central Alaska are sufficient for parasite development
and propagation, although complete life cycle duration
may be longer than that seen in warmer climates.

Future climate trends could also influence parasite
development; water temperatures in the Cook Inlet
basin are likely to increase 3°C between 2001 and 2011
(Kyle and Brabets 2001). If such an increase occurs,
water temperatures in south-central Alaska will be
similar to that of the Madison River.
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Spatial and Temporal Overlap of Hosts

For the parasite to establish after introduction of
myxospores, spatial overlap of parasite and host must
occur twice: once between myxospores and T. tubifex
and subsequently between salmonids and TAMs.

Varied patterns of seasonality have been associated
with TAM release; releases of this stage occurred
during the spring warming and fall cooling periods in
Montana (Gilbert and Granath 2003), during fall
through winter in high-altitude areas of Colorado
(Nehring and Thompson 2002), and from summer to
early fall in other areas of Colorado (Thompson and
Nehring 2000; Allen and Bergersen 2002). Seasonality
of TAM releases is believed to be related to water
temperature and the availability of myxospores as
influenced by fish stocking schedules. We speculate
that high-latitude Alaskan water temperatures would be
similar to (if slightly cooler than) high-altitude water
temperatures in Colorado and that scasonal TAM
release in Alaska would be comparable to TAM
releases in these areas.

Breakdown of cartilage tissue and release of
myxospores is likely to occur gradually in slow-
moving or cold waters (Hallett and Bartholomew
2008). Once infected, 7. tubifex can remain persistently
infected throughout their 1ife span (Gilbert and Granath
2001), and TAM release occurs when waler tempera-
tures are appropriate. Hatchery and wild salmonids in
south-central Alaska hatch primarily during Decem-
ber—August (ADFG 2003; Quinn 2005), and fish
would be mosi susceptible to infection during the first
few weeks posthatch. In rainbow trout (and to a lesser
extent, steelhead), the period of greatest susceptibility
is from 0 to 9 weeks posthatch (up to 756 degree-days
at 12°C; Ryce et al. 2004). However, rainbow trout
hatched in June would exhibit resistance to the parasite
by September. On this schedule, young rainbow trout
may avoid peak TAM release from oligochaetes if peak
release begins in September. Thus, it may be possible
for the parasite to proliferate at cold temperatures and
yet have little impact on rainbow trout populations
(Kerans et al. 2005).

Salmonid species composition will also affect the
outcome of infroduction. Generally, areas with the
highest T. tubifex abundance, like the lower Kenai
River, will have a higher likelihood of spatial-temporal
overlap between hosts and parasite and thus a higher
likelithood of M. cerebralis establishment. However,
the contribution of rainbow trout to the juvenile
salmonid assemblage in this area is 1% or less
(Bendock and Bingham 1988; King and Breakfield
1998, 2002), whereas Chinook salmon and sockeye
salmon contribute the greatest percentages. Chinook
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salmon are susceptible to M. cerebralis, but they
acquire resistance fo the parasite more quickly and are
less susceptible than rainbow trout (MacConnell and
Vincent 2002; Sollid et al. 2003). Sockeye salmon
susceptibility to M. cerebralis is lower than that of
rainbow trout or steelhead but greater than that of
Chinook salmon (O’Grodnick 1979; Sollid et al. 2002).
Thus, the likelihood of spatial overlap of highly
susceptible hosts in this area is low. Chinook salmon
and coho salmon are believed to make up over 80% of
the juvenile salmonid assemblage in Ship Creek (D.
Bosch, ADFG Sport Fish Division, personal commu-
nication), but the percentage of rainbow trout is
unknown.

Summary of the Exposure Assessment

The probability of further establishment of M.
cerebralis in south-central Alaska is variable among
locations (Figure 3). Susceptible T. rubifex distribution,
water temperature, and juvenile salmonid species
composition would be determining factors for estab-
lishment. Thus, the probability of establishment in the
upper Kenai River is low due (o a lack of oligochaete
hosts. The lower Kenai River maintains a high
abundance of T. tubifex, but the low abundance of
juvenile rainbow trout decreases the risk of M.
cerebralis establishment there. Ship and Campbell
creeks have appropriate environmental and biological
conditions and remain the most likely areas of parasite
establishment (Figure 3). However, although these
creeks support populations of T. fubifex, abundance
and susceptibility of the worms appear to be low.
Susceptibility is limited to lineage III, which was in
Tow abundance (7-21%) in the Cook Inlet basin (Arsan
et al. 2007b). Thus, although conditions are permissible
for M. cerebralis establishment in south-central Alaska,
their suboptimality may suppress infection rates and
prevent disease from becoming apparent. Changes to
physical or environmental conditions, such as climate
change, may alter the probability of parasite establish-
ment in the state.

The likelihood of establishment in the surveyed
areas of southeast Alaska is considered negligible.
Drainages in this region have frequent flushing action
that may prevent the invertebrate host from becoming
significantly abundant, as was suggested by Modin
(1998). In addition, no T. tubifex were detected in
southeast Alaska; however, oligochaete surveys were
limited (Arsan et al. 2007b).

Conclusions and Risk Management
Risk of New Introductions

The probability of new introductions of M. cere-
bralis into Alaska is Jow, and the most likely pathway

is recreational and angler activity, Thus, areas that are
most likely to first experience introduction are high-use
sport fisheries, such as those of the Kenai River and
Ship Creek. If a new introduction occurs, the
probability of parasite establishment is moderate,
particularly in systems like Ship Creek, which has
permissive temperatures, a susceptible lineage of T.
tubifex, and potential rainbow trout host populations.

Conditions in Ship Creek are permissive for M.
cerebralis development but they are not optimal; thus,
parasite development and establishment may be
hindered. For example, water temperatures are accept-
able for parasite development but are low enough to
abate rapid proliferation. Susceptible T. tubifex are
present in the creek, but the overall T. tubifex
population consists primarily of nonsusceptible strains,
again lowering the risk of rapid parasite proliferation.
Lastly, fish species composition in south-central
Alaskan creeks may also help to lower the risk of
parasite establishment, as less-susceptible Chinook
salmon tend to predominate in areas where susceptible
T. tubifex were collected.

Policies that prevent importation of live salmonids
into Alaska have been the most effective tool for
limiting introduction. Existing regulations discourage
establishment of private ponds, which are believed to
contribute to spread of the parasite in areas of the
contiguous USA (B. Nehring, Colorado Division of
Wildlife, personal communication). We also recom-
mend (1) maintenance of the state’s policy requiring
disposal of all seafood processor effluent into marine
waters and (2) restriction of effluent waivers in areas
considered to be high risk (Cook Inlet basin). Although
the potential for introduction by anglers is moderate,
the risks could be further reduced, especially in light of
recent data on the vulnerability of myxospores to
desiccation. To further reduce the angler-mediated
introduction risk, we urge the state to allocate resources
to angler education and further research on the effects
of angler activity on dispersal of M. cerebralis (and
other aquatic nuisance species). Education could be
accomplished with signage at boat ramps, parking
areas, or other access points; brochures distributed
upon purchase of fishing licenses; and an informational
web page recommending that anglers clean and
thoroughly dry their gear before and after entering
Alaskan waters.

Risk of Further Dissemination within Alaska

The probability of further transport of M. cerebralis
within the state is high due to the presence of the
parasite at ELM. The pathway presenting the greatest
risk for within-state parasite transfer is human
movement of fish. Because infection has only been



146

detected at a low prevalence in hatchery rainbow trout,
the likelihood of parasite transport by other pathways is
likely to remain low unless prevalence or severity of
infection increases. Although the probability of M.
cerebralis establishment in southeast Alaska is consid-
ered negligible due to the lack of suitable invertebrate
hosts, only a few sites were surveyed. To gain more
confidence in this assessment, additional sites should
be surveyed for susceptible lineages of T. tubifex. In
contrast, Ship and Campbell creeks in south-central
Alaska have appropriate environmental and biological
conditions and remain the most likely areas of parasite
establishment.

It is unknown how long M. cerebralis has been
present in Alaska, bul previous monitoring using the
pepsin—trypsin digest method as an initial screening
test would probably have missed a low infection
prevalence. Not only did all prior monitoring efforts in
Alaska use pepsin-trypsin digest, but testing was
nontargeted and did not focus on areas at risk for M.
cerebralis introduction or on highly susceptible
species. Molecular tests such as polymerase chain
reaction are approximately 10-fold more sensitive than
pepsin—trypsin digest (Andree et al. 2002) and could
have detected the parasite. For management purposes,
it may only be necessary to detect infections that cause
negative impacts on fish populations or that are
considered “significant” infections; both pepsin—tryp-
sin digest and histology are adequate for such cases.
However, if the criterion for a significant infection is
presence of the parasite, then use of more sensitive
assays is necessary.

Testing of sentinel rainbow trout fry in Ship Creek
could determine whether the parasite has become
established outside the hatchery; these methods have
been used in similar situations after isolated parasite
introduction (Bartholomew et al. 2007). Given the low
prevalence and severity of infection in ELM fish,
examination of other salmonid species or monitoring of
Ship Creek water for TAMs would probably prove
ineffective. Regular monitoring for M. cerebralis in
cultured salmonids and regular testing of sentinel
rainbow trout held in the hatchery inflow would
provide baseline data for identifying changes in
infection prevalence or severity. Similarly, monitoring
of wild salmonids should focus on the most susceptible
species and the areas of highest risk for parasite
introduction and establishment.

Locations where potentially infected rainbow trout
have been stocked should also be monitored by testing
of sentinel or resident rainbow trout. To evaluate the
likelihood of establishment in these areas, oligochaete
populations should be surveyed for presence and
lineage composition.
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Furthermore, we recommend that the state prohibit
the use of fish heads as bait in freshwater. Allotment of
resources toward angler education would further
benefit this action.

The risk of M. cerebralis dissemination in Alaska is
not static and will vary with changes in environmental
or physical conditions that affect parasite proliferation
and development, such as climate change or land use
modifications. The risk assessment should be as
dynamic as the conditions it addresses, and this study
provides a framework for re-evaluating the risk of M.
cerebralis dispersal in Alaska.
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To: Board of Fish -

From: Travis Watkins March 13, 2010

Regarding: Proposal 195, I am Opposed

I recently invested in a Commercial Dungeness permit. I live in Hollis, Alaska. Thisis
my main source of income. Closing Area 2 would force me to leave my wife and

:newborn baby for long periods of time to fish elsewhere, I was counting on Area 2 being
open for at least two more years, as decided at the last BOF meeting.

Thank you,
Travis Watkins

A
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Sitka [ish & (Game Advisorg (ommittee

Tad Fujioka, Chairman
214 Shotgun Alley, Sitka, AK 99835

Record of Oral Testimony for March 2010 Statewide Finfish Meeting
% My name is Tad Fujioka, I am the trapping rep on Sitka Advisory
Committee (SAC) & also the chairman.
» Want to express thanks & appreciation for being able to be here
representing SAC & Sitka
» Fish & fishing are vety important to Sitka
» Many of you know that Sitka has largest harbor system in the state
» Might not know that Sitka's harbor system is 10™in nation by#of stalls
% SAC consists of 13 designated seats+ 2 @ large & 2 alt
» Each designated seat is assigned to a specific user group
» No user group gets more than 1 designated seat
» This is to maximize the diversity of opinions
» Also helps to pre-empt user groups from arguing about reallocation
» Makes a unanimous opinion difficult to attain,
*  Meaningful when it happens since indicates widespread support
*¢ The SAC has a long history of fighting for conservation-oriented
proposals.
» We sponsored the steelhead size limit in the Sitkoh
®= This was the first stream to have a size limit
» Now there is a size limit on steethead throughout SE
» SAC proposed the 1* marine sanctuary in the state @ Cape E pinns
= This was approved by the BOF and today there is no groundfish
harvest allowed by any user group there
> We established the 1% LAMP to restrict halibut harvest by the
commercial & charter fleets to insure fish for local subsistence
harvesters
» SAC developed the Redoubt Sockeye Mgtmt Plan
» This plan won national recognition from the USFS
%+ In the same spirit of conservation which has guided the SAC for many
years, we have two proposals before the Board this meeting
» Prop 175 Instituting sportfishing bag limits for blackcod (bcod)
» Prop 182 Restricting use of electric sportfishing reels to only those
anglers w/ disabilities
» Committee members worked together on these proposals and both
were unanimously supported for submission and again unanimously
supported during the comment period. '



% TFirst some background on Bcod. Bcod stocks are cyclic
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» Recruitment is dependent on the highly variable survival rate of the
larval and juvenile stages.

» Occasionally, juvenile survival is good and the resulting strong year
class can boost the fishable biomass by up to 50% in the best cases

» But, most years only very few survive. With so few young fish
maturing, adult biomass declines. This continues until the next strong
year class

» Unfortunately, there has not been a year of even moderately good
juvenile survival since the 2000 yr class

» As aresult, bood stocks are currently at or near all-time lows

» Observations show that pre-recruit juvenile bcod have not been
abundant recently either. Thus, the NMFS forecast is for a
continuation of the downward trend for at least 2 more years and
possibly even longer until the birth & maturation of the next strong
year class whenever that might be.

» As aresult of this decline, the commercial beod quota in Chatham
Strait where most of the 2009 sport catch was taken has been dropping
as well- down 48% in the last 3 yrs; Down $§% since 1989-
compounded average of “@%/yr for 20 yrs, 8

» Thus, this is a particularly bad time to allow a new bcod fishery to
develop on a full-utilized stock already at its all-time low and still
headed down.

The dept sportfish catch data shows that currently only a handful of

charter operations targeted bcod in 2009

» But compared to estimated catches reported to the BOF 13 months
ago, the caich while still relatively low in absolute terms, has
increased several orders of magnitude in this time.

» The BOF has a unique opportunity to stop this exponential growth in
beod harvest by the guided sport fishery now.

We've seen the consequences of rapid growth in this sector before

» King salmon, halibut, lingcod, yelloweye have all suffered from this

» Bcod is next

» SAC asks that you take preemptive action to prevent the social
tensions, the painful financial sacrifices and general community-wide
animosity that we have seen will plague fishermen from all sectors in
the future if action is not taken now



+ Electric reels are a related but distinct subject. It is an issue that
encompasses marny species
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»

The sport fish regulations on this topic were written long before
electric reels were available to sportfishermen.

While a recent court ruling has indicated that powered reels have been
legal under those regulations, this board should not be misled into
thinking that this was by design

Here the BOF has an opportunity to restore the regulation's original
intent and to keep the image of sportfishing in Alaska from becoming
dominated by mechanized harvest

Additioanlly, the increased effectiveness & efficiency associated with
electric reels as well as the additional anglers they will encourage all
directly increase harvest.

Catching more fish faster is not in the best interest of the fish
resources. We've seen this play out time and again with salmon,
lingcod, yelloweye, halibut...

‘Whatever species is the target, when CPUE goes up, the level of effort
must go down or the fish stocks will suffer.

Looking ahead, if electric reels become cominonplace, how will this
BOF restrict fishing effort¥in order to limit pressure on the stocks?
What is going to be more difficult for sport fishermen to accept-
keeping electric reels off the water or reduced bag limits and season
and area closures?

The loss of what you are already accustomed too always hurts more than
abstaining from a potential benefit of the same magnitude,
» The board can avoid the more painful future loss by acting today to

stop the widespread use of electric reels instead of waiting untit
tomorrow to institute reduced limits or complete closures



< You've probably heard that some fishermen think that they need electric
reels in order to catch a blackcod.

>
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T would like to close by recalling a testimony given to the SAC by our
Subsistence representative Jack Lorrigan. It concerns his
Grandmother, Blanche Isaacs Ohneck a Haida elder.

She liked to eat blackcod. The best means to catch them that she had
available to her was a small Boston Whaler and a sport rod with a
manual Penn reel.

Mrs. Ohneck had been caught in a fire as a girl. Her hands were badly
burned and nearly had to be amputated. The doctors were ultimately
able to save her hands, but her four fingers on each hand were fused
together. She went the rest of her life as if wearing mittens.

To get her blackcod Mrs. Ohneck would locate her fishing hole the
old fashioned way- by lining up islands- GPS didn't exist back then.
Despite her crippled hands, Mrs. Ohneck would jig and handcrank her
reel to catch her blackcod. All that she and her family wanted to eat.
Mrs. Ohneck was in her late 70's at this time- a Haida Indian fishing
to feed herself and her family.

If Blanche Ohneck could catch subsistence quantities of blackcod
with a manual reel, the SAC is convinced that able-bodied anglers do
not need electric power to catch these same fish for sport.
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March 16, 2010

To Vince Webster
Chairman

Alaska Board of Fish

| oppose the use of electric reels in the recreational fishery (except handicapped).| feel recreational
fishing for sablefish should be a very low limit- like 1 per year at most as it is not a traditional fishery, is a
fully utilized fishery and is a declining biomass as well. To allow a new fishery to start up in sablefish will
be detrimental to the existing fishery and stocks.

To allow electric reels will allow access into depths not trationally fished, which will put pressure on
already fully utilized and carefully regulated stocks.

The accounting methaods for recreational fisheries are completely inadequate for keeping track of what
is caught and will definitely result in harming the various fish stocks accessed by electric reels as well as
the people in the existing fisheries. Any fish taken from any fish stocks need to be 100% accounted for.
Sablefish, halibut and rockfish are all either fully utilized or declining stocks. | do not feel self reporting
will accomplish this accountability as it hasn’t in the past for any recreational fishery.

Do not allow the mess associated with the halibut fishery to happen again by any decision by the Board
of Fish.

Do not allow electric reels in the recreational fishery.

Make a 1 fish limit for sablefish annually at the most.

Thank You
Randy Nichols.

Sitka Alaska
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Southcentral Alaska Subsistence Reglonal Advisory Councnl
c/o U.S. Fish & Wildlife Service
1011 East Tudor Road MS 121
. Anchorage, Alaska 99503
Phone: (907) 786-3888, Fax: (907) 786- 3898
Toll Free: 1-800-478-1456

March 16, 2010

Vince Webster, Chair
~ Alaska Board of Fisheries
Boards Support Section
Alaska Department of Fish and Game
P.O. Box 115526
Juneau, AK 99811-5526

Dear Chairman Webster:

The Southcentral Alaska Subsistence Regional Advisory Council metin a pubhc meeting
- on March 10-11, 2010 in Anchorage, Alaska.

In regard to the Alaska Board of Fisheries proposals 200 and 201, the Council submits

the following comment. At its meeting, the Council discussed Alaska Board of Fisheries -
proposals 200 and 201. Proposal 200 addresses adoption of subsistence finding standards

and proposal 201 is to find a customary and traditional use of salmon stocks in the

Chitina subdistrict and to establish amounts necessary for subsistence. When deliberating
on these proposals, the Council respectfully requests that the Alaska Board of Fisheries

consider the effects of any action on the upriver Federally qualified subsistence users, and
ensure that the effects on these users-is minimal. '

Thank you for the opportunity for this Council to review and provide comments on State
proposals 200 and 201. If you have questions about this letter, please contact me via

Donald Mike, Regjonal Council Coordinator, with the Office of Subsistence Management
at 1-800-478-1456 or (907) 786-3629.

Sincerely,

Ay

Ralph Lohse, Chair
Southcentral Subsistence Regional Adv1sory Council
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Peter J. Probasco, ARD

Southcentral Subsistence Regional Adv1sory Council Members
Federal Subsistence Board Members

Alaska Department of Fish and Game
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BOF Allocafien Criteria
Although not strictly allocation, a bag and annual limit do in effect allocate resources to the sport -
and charter sectors In Southeast recent allocations have been based on the previous 5 years of
history. Llngcod sport allocations range from 449% to 2% based on thelr recent history of use. An
allocation of sablefish te the charter sector reasonably would be 1% or less using this established
precedent. Under your own. allocation criterla the current 2 dally 8 annual limit is extrernely
generous parl:ic:ularly in light of the fact that the charter fishary Iobbying for expanded use of this
resource has predominately nonresident clientele.
. The Board of Fisherles may allocate fishery resources among personal use, sport, guided
sport, and commercial fisheries. The board shall adopt criteria for the allocation of
-fishety resources and shall use the criteria as appropriate to particular allfocation
leclsions. The criteria may Include factors such as
{1) the history of sach perscnal use, sport, guided sport, and cummercial fishery;
ADF&G reporis from February, 2009 clearly show that this is a commercial fishery and historically
has been used primarily by commerclal fishermen with some subsistence take. The ADF&G wrote in
thelr comments that 11 fish (or 7 if you read their February comments) have been observed by
creel samplers. Sablefish were first reported commercially in 1906 (Bergmann 1975), Z¢09 Mw & BFE}
(2) the number nf residents and nonrasidents who have participated in each fishery in .
the past and the number of residents and nonresidents who can reasonably be expacted
to participate in the future; The CFEC reports that for the NSEI sablefish fishery 75% .of the
..Jpermit helders are resident Alaskans and that 77% of the SSEI sablefish permit holder are

residents. By definition all subsistence fishermen. are residents, By contrast the Southeast charter
flshery is almost entirely nonresident anglers.

{3} the importance of each tishery for providing residents the opportumtv to obtain
fish for personal and family consumpiion; There is a long history of subsistence take of
sablefish using longline gear which provides Alaskans the opportunity to obtain fish for personal
and famlly consumption. The sport and charter fishery should not be a vehicle to meat hunt, itis a
recreational opportunity.

(4) the availability of alternative fisheries resources; There Is already enormous charter
fishing oppaortunity In Southeast, Combined daily bag limits exceed 30 fish per day for saliwater
anplers. There are no open access commerclal sablefish fisheries in Southeast. Any new charter
harvest will automatically reduce the harvest availeble for commerclal permit holders,

{5) the importance of each fishery to the economy of the state; The sablefish fishery is
“he most valuable groundfish fishery managed by the State of Alaska (Richardson and O'Connell

104). NSEI sablefish permits are valued by CFEC at $310,000 each, the most valuable state
limlted entry permit. Based on charler testimony at the February BOF meeting there is no
“directed” sport fishery for sablefish and the catch is minimal, the economic impartance of a
sablefish charter fishery is Erivial at this peint in time. Any erpsion of the commercial fishery by
development of a new fishery will hurt the economy of the State because charter anglers will come
even If sableflsh were not allowed because charter anglers come for a mixed species bpportunity
focusing on king salmon and halibut.



(6) the imporiance of sach fishery to the economy of the region and local area in,

which the fishery is located; : .
Sablefish is the second most valuable commercial fishery resource in Southeast, topped only by

halibut.
The annual permit fees for sablefish fisherles are the highest in the reglon as weil.

2007 CFEC Data: Estimated Gross Earnings, Commercial Fisherfas Southeast

Region Columnl
. Gross

Fishery B . . Earnings
Hafibut e ... $150267,584
Sablefish . o $73,688,793
SALMDN, PURSE SEINE, SOUTHEAST S _ $46/481,473
SALMON, POWER TROLL, STATEWIDE ' o 345,083,312
crab . e, 543,359,434
SALMON, DRIFT GILLNET, SOUTHEAST - . $22,360,480
Herring . . R .. ..518,697,523
Other Shelifish 518,383,176
SALMON, BAND TROLL, STATEWIDE o . $2,776,136
Other Groundfish - $1,850,271
SALMON, SET GILLMET, YAKUTAT $261,962
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(7) the importance of each fishery in providing recreational opportunities for residents
~and fw_nresldents. As evidenced by bag limits for other high value and/or vulnerable specles a
bag limit B> flsh with an annual mit of ﬁi’ﬂsh provides ample recreatlonal opportunity for
nonreslden_ts, a 2 fish daily limit for residents also provides an{ple opportunity. Charter operator
testimony in Sitka overwhelming spoke to the lack of Importance of this species in thelr business
plan. After rightly denying the petition to reconsider, it would appear that the Board has crafted a
propo.sal to 'address the needs of a specific charter oparation that would ke to take a large
- quantity of fish (8 annual) and have dedicated sablefish fishing days. In trying to accommodate the

needs of one user the Board will allo i
existing o | allow for rapid growth of a new industry that may severely Impact




43961 Kalifornsky Beach Road ~ Suite F + Soldotna, Alaska 99669-8276
(907) 262-2492 * Fax: (907) 262-2898 « E Mail: kpfa@alaska.net

March 16, 2010

Boards Support Section

Alaska Department of Fish and Game -
P.0.Box 115526 '
Juneau, AK. 99811-5526

ATTN: Alaska Board of Fisheries
Chairman: Webster

The Kenai Peninsula Fishermen’s Association (KPFA) is a fifty year plus non-profit 501
(c) (6) organization that works for ‘ensuring the sustainability of our fishery resources’.
We believe that managing for the best productivity is the first mandate to deliver our
state’s constitutions promise of resources maintained and developed for maximum
beneficial useses. What better way for the State of Alaska to provide a reasonable
opportunity to the residents. ,

We have submitted a separate RC that details our comments on Statewide proposals.
KPFA has also submitted two proposals for this meeting.-

Proposal 169 is'a request to further define the use of the phrase “fair and reasonable
opportunity” AS 16.05.251 (d) as it relates to (¢) and 5 AAC 39.205 Criteria for the
allocation of fishery resources among personal use, sport and commercial fisheries.

We appreciate the DOL’s memorandum that outlines “updated advice on general legal
requirements”. It advises the Board on the application of “fair and reasonable
opportunity” as it is in part (d): '

Regulations adopted under (a) of this section must, consistent with sustained yield and
the provisions of AS 16.03.258, provide d fair and reasonable opportunity for the taking
of fishery resources by personal use, sport, and commercial fishermen. '



We look for definition or guidance in how the public or the members of the board will -
incorporate this into their deliberative process. How do we utilize this phrase ina -
consistent application as it relates to the allocation criteria or for that matter any duties of
the board? '

The legislature defines the phrase in AS 16.05.258 Subsistence use and allocation of fish
‘and game (f) For the purpose of this section, “reasonable opportunity” would seem
important enough to require an explanation and direction to the Board on how it is
applied in subsistence applications. :

DOL makes a clarification as it references a court decision that involved KPFA.

The opinion of how article VIII section 15 applies to “reasonable opportunity” “ ...that
section was not meant to prohibit differential treatment for such diverse user groups as
commercial, sports, subsistence fishermen. To conclude that , because a certain species is

made available for sport fishing in a given area, commercial fishing of the same species
in the same area must be allowed, would be to go far beyond the purpose of this section.”

The court made their justification on rulings decided in 1962 and 1949. Both dealing with
Native sovereignty issues, fish traps and Federal rights vs States rights.

This decision would seem to be contrary to a the courts decision in McDowell v State in
which the natural resource article sections 3,15, and17 also known as the “equal access
clauses” apply. ... exclusive or special privileges to take fish and wildlife ure prohibited.

Proposal 172 asks the Department and the BOF: What is a SET as it relates to a SEG.
What is the practical science that would establish an SET? How does an SEGT differ
from a SEG or SET? What are the effects of over escapement and of lost harvest
opportunities as a result of now defined top and of an escapement goal?

Thank You,

Paul A. Shadura IT
Executive Director

43961 Kalifornsky Beach Road + Suite F « Soldotna, Alaska 99669-8276
(907) 262-2492 * Fax: (907) 262-2898 * E Mail: kpfa@alasko.net
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inactivate spores adhering to utensils, 2&88

Detection of Early Infection

Under experimental conditions, the initial infection of whirling disease can be detected
microscopically in wet mounts of the skin or fins or in histological sections (Fig. 6) in the
form of aggregates of small (1.52 um) intracellular sporozoites (sporoplasms). These can
be detected only during a few hours after penetration of the infective Triactinomyxon spore
stage because the sporozoites move or are transported rapidly from the external epithelial
layers into deeper strata (Markiw 1989b). After initial infection of the fish, mature spores
of M. cerebralis can be found in 2.6 months at a water temperature of 12.5° C.

Fig. 6. Initial form of whirling disease infection in histological

section of dorsal epithelium of rainbow trout fry 30 min after
exposure to the Triactinomyxon spores. Intracellular inclusions

of numerous small (1.5-2 um in diameter) sporozoites (sporoplasms)
are intensely stained with May-Griinwald Giemsa.

Life Cycle

The whirling disease protozoan has a twohost life cycle (Fig. 7) involving a fish and the
aquatic oligochaete Tubifex (Markiw and Wolf 1983, Wolf and Markiw 1984; Wolf et al.
1986); two separate stages of sporogony occur, one in each host, Antigenic homology of
the two maorphologically distinct spore forms was demonstrated serclogically (Markiw
1989a).
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Fig. 7. Diagram of a two-‘hos't- life cycle of the whirling disease parasite.

In brief, spores of M. cerebralis are released into the aquatic environment when infected
fish die and decompose or are consumed by predators or scavengers. The myxosporean-
type spores are ingested by worms in whose gut epithelium the next phase develops (Fig.
8). Transformation into the actinosporean Triactinomyxon, the infective stage to fish, takes
about 3.5 months at 12.5° C, after which infected worms release numerous mature forms
into the water for several weeks. The Triactinomyxon spores are much larger and have
three polar capsules and three grappleiike appendages, 170180 um long (Fig. 9). The
Triactinomyxon stage enters susceptible fish through the epithelial cells of the skin, fins,
buccal cavity (particularly at the base of the gills), upper esophagus, and lining of the
digestive tract. Transformation into M. cerebralis spores then takes about 2.6 months at a
water temperature of 12.5° C, This life cycle was confirmed by ElMatbouli and Hoffmann
(1989) for M. cerebralis; a similar life cycle was shown for Myxobolus cotti.
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Fig. 8. Histological section of a Fig. 9. Living unstained mature
tubificid worm infected with waterborne Triactinomyxon spore

actinosporean 130 days after exposure stage. The epispore contains three

to Myxobolus cerebralis spores. Note polar capsules, about 30-60

(arrows) several undeveloped cysts in  sporozoites, and three grapple-like

a gut wall and mature Triactinomyxon appendages, 170-180 um long. x 450
in the lumen. May-Grlinwald Giemsa magnification.

stain., x 450 magnification.

Although a two-host life cycle of the whirling disease organism is now widely accepted and
the parasite has been recycled at this laboratory in fish or tubificids for nearly a decade
without losing its infective potency, Hamilton and Canning (1987), Prihoda (1983), and
Uspenskaya (1978) claimed direct transmission of the parasite from fish to fish by way of
aged spores,

Transmission

Salmonids contract whirling disease in two ways: by ingesting tubificids that harbor the
specific actinosporean Triactinomyxon and by brief contact with waterborne
Triactinomyxons released from infected tubificids. The experimentally produced
actinosporean stage of M. cerebralis is shortlived, persisting 34 days at 12.5° C and fewer
days at warmer temperatures (Markiw 1992b). Studies of the dynamics of the infective
stage for fish (Markiw 1986) demonstrated that, after a single exposure to M. cerebralis
spores, a population of infected tubificids can release viable Triactinomyxon spores for as
long as a year at a level detectable by only sentinel fish.

Q'Grodnick (1975b) demonstrated that whirling disease cannot be transmitted vertically
from infected brood stock to the egg. Shipments of salmonid eggs from waters
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contaminated with whirling disease are also unlikely to disseminate the parasite because
rainbow trout are refractory to the infection during hatching and for a day afterward
(Markiw 1991). Contrary to reports from eastern Europe and Russia (Prihoda 1983;
Uspenskaya 1978), attempts to effect fishto fish transmission of whirling disease or
through aged spores of M. cerebralis in absence of tubificids in our Iaboratory have been
unsuccessful. _

Development

Development time for both stages of the whirling disease organism, myxosporean in fish
and actinosporean in tubificids, is directly related to temperature. Trout fry that are fed
infected worms or exposed to waterborne Triactinomyxon show blacktail after 3545 days
at a water temperature of 12.5° C. Whirling behavior first appears at about the same time
or slightly later. Fully mature spores of detected after 2.63.5 months at 12.5° C. Under M.
cerebralis are experimental conditions, after a short single exposure (3 h) of 2month-old
rainbow trout to quantified numbers of Triactinomyxoninfected trout head cartilage ranged
from less than 100 to , production of spores by M. cerebralis in nearly 2 million at'’5 or 6
months and showed limitation of parasitism at the highest levels of infection (Markiw
19924, 1992b). Development time is shortened or lengthened at temperatures above or
below 12.5°C; about 50 days at 17° C and 120 daysat 7° C (Halliday 1973) '

Development time in the worm Is defined as the interval between first contact with M.
cerebralis spores and the release of the first Triactinomyxon. Under experimental
conditions at 12.5° C, after single exposure of one population of tublficid worms to M.
cerebralis spores, the Triactinomyxons were released in a consistent pattern that began at
104113 days, peaked during the next 1560 days, and continued at trace levels for about 6
months. During the next 3 months the infectivity was detectable by only sentinel fish
(Markiw 1986). Whether the same infected worms are releasing Triactinomyxons for'11
months or a new generation of worms must become infected with M. cerebralis spores to
produce infectivity is not known. One tubificid werm, at peak of product1V|ty (about 130
days after exposure) can harbor 9001, 000 mature Tnactmomyxons

Reservoir of Infectivity

Trout and salmon can be infected with whirling disease and may harbor M. cerebralis
spores. Predators and scavengers, such as birds (Taylor and Lott 1978) that consume
infected fish, can release viable M. cerebralis spores into the environment and may
disseminate the parasite.

The source of the infective agent for fish is usually the water supply or earthen ponds
inhabited by aquatic tubificid worms.

An outbreak of the disease can occur after stocking with infected fish or transferring fish
from facilities where the infection had not yet been detected.
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DEPARTMENT OF FISH AND GAME Douglas, AK 99824-0020

DIVISION OF COMMERCIAL FISHERIES

MEMORANDUM

To: Deborah Hart, Joe Stratman, Commercial Fisheries Division
From:  Gretchen Bishop, Commercial Fisheries Division
Date: March 17, 2010

Subjeet: Dungeness soft shell information for Southeast Alaska

The purpose of this memorandum is to provide information on Dungeness crab soft shell in
preparation for the upcoming Board of Fisheries (BOF).

Summary of Region I data on Dungeness soft shell for 2010 BOF

Survey findings

Results of a Dungeness crab pot survey of 8 areas conducted from 2000/01 through 2004/05
seasons shows that depending upon the year and location, 3-61% of the catch of legal male
Dungeness crabs captured during the June (preseason) survey was shell condition soft or light
(one or two)—had molted within the previous two months. The preseason survey was conducted

during the first two weeks of June, immediately prior to the June 15 start of the commercial
season (Table 1),

Dockside findings

During the 2009/10 season, 947 of 8,738 crab sampled were measured for shell hardness using a
durometer for the first time during the 2009/10 season, This is an average of 73 crab per
district. A linear regression of the % shell soft or light (one or two) versus the weighted mean of
durometer readings showed only a very small amount (*=.168) of the proportion of soft shell
was explained by the mean durometer reading. Possible explanations include 1) the small sample
size or 2) the small resolution in the data (range of 0.0% to 6.5% soft or light shelled), 3) errors
in using the durometer, and 4.) soft and light crab were removed prior to sampling (Table 3).

A quick summary of 2009/10 season sampling data indicates that mean durometer readings by
shell condition and district differ predictably, with light shell crabs having a lower durometer
reading than new shell which are lower than old shell. This suggests that durometer readings are
a useful method of quantitatively discriminating between shell conditions; however, statistical
tests should be run for conclusive results (Table 4).
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Looking at the proportion of soft or light crabs sampled dockside from 2000/01 through 2009/10
seasons by district it is apparent that for the high years of 2001/02 and 2002/03 when the survey
showed 54% and 61% soft or light in Duncan Canal, District 6 dockside proportions of soft shell
were 9.2% and 6.6% soft or light respectively. Likewise for the same two years for Tenakee
Inlet, the survey found 25% or 17% and dockside 4.1% or 1.5%. What this means is that a
relatively modest proportion of soft shell delivered to the dock can actually indicate a very
substantial amount of handling and resulting leg loss, reduced growth, or direct mortality on the
grounds (Table 5).

The shell hardness of Dungeness crabs rejected by the processor for purchase was measured for
the first time during the 2009/10 season and averaged 52.2%, which is not soft or light shelled
by our definition. We define soft shell (Shell condition 1) as durometer less than 40%, light shell
(Shell condition 2) as 40-50%, and new, old or very old as >50. This is because our definition of

soft or light shelled was deliberately established very conservatively to consist almost entirely of
crabs that would be refused by the processor (Table 6).

Fish ticket findings

The proportion of fish ticket landings, in pounds, that were coded as dead, soft shell, or landed
discard was examined for the 2000/01 through 2009/10 seasons. For the 2001/02 and 2002/03
seasons in Districts 106, 108, and 112 respectively, it is apparent that there is a fairly consistent
3-5% of the “on the grounds™ (survey) soft or light shell that make it onto the fish ticket as dead
loss, soft shell, or landed discards (Table 7).
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Table 1. Proportion of legal male Dungeness crab that were shell condition 1 or 2 sampled during
preseason June surveys of § areas, 2000/01 through 2004/05.

Survey District Location Season

period 2000/01 | 2001/02 | 2002/03 | 2003/04 | 2004/05
June 106 Duncan Canal 13% 54% 61% 18% 25%
June 108 Stikine River 6% 18% 13% 17% 3%

Flats

June 109 Port Camden 40% 16%
June 111 Seymour Canal 25%
June 112 Tenakee Inlet 25% 17% 10% 13%
June 113 Peril Strait 8% 19% 12%
June 115 Berners Bay 10% 3%
June 115 St. James Bay 11%

Table 2. Shell condition, mean, and 95% confidence intervals of durometer readings from male and
female Dungeness crabs captured in 9 survey areas grouped in Southeast Alaska from September 2000 to

June 2004,
Shell Mean durometer and 95 %
condition confidence interval

Male Female

1 39.2 +/- 0.79 35.0+/-1.73

2 50.7 +/- 0.45 476 +/-1.42

3 72.7 +/-035 73.7 +/- 037

4 83.0+/-048 74.6 +/- 0.46

5 79.4 +/-2.36 75.9 +/- 0.85

Table 3. Shell condition of Dungeness crab from dockside sampling during the 2009/10 season.

District Number CW % shell Number Weighted
measured soft or durometer average
light readings durometer
reading
101 75 0.0% 50 58.8
102 325 1.5% 65 46.3
1035 50 0.0% 20 52.5
106 1,496 4.8% 175 52.5
107 225 3.1% 25 46.2
108 3,335 6.4% 292 49.5
109 553 5.1% 60 52.9
110 504 3.6% 70 53.5
111 700 4.3% 105 51.6
112 125 0.8% 15 55.2
113 900 0.0% 10 52.4
114 300 0.7% 45 54.5
115 150 0.0% 15 55.2
Total/Average 8,738 2.3% 947 52.4
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Table 4. Durometer readings by shell condition of Dungeness crab accepted by the processor from
dockside sampling during the 2009/10 season.

District Mean durometer reading
Soft shell | Light shell New | Oldshell | Very
shell old shell

101 58.2 62.4
102 32.2 46.8
105 52.5
106 31.3 52.2 59.3
107 28.3 46.9
108 29.4 49.1 59.9
109 333 52.1 60.0
110 36.8 53.5 59.2
111 33.5 51.8 58.2
112 343 36.3 58.5
113 524
114 53.9 60.7
115 53.6 61.9

Mean 32.4 52.2 60,0
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Table 5. Shell hardness by season from dockside sampling for Dungeness crab from 2000/01 through 2009/10 seasons, Districts 1-16.

Season Mean % soft or light by district
101 162 103 105 106 107 168 109 110 111 112 113 114 115

2000001 | 1.72% | 6.77% | 4.95% | 0.33% | 1.22% | 0.00% | 0.10% | 1.34% | 0.54% | 0.00% | 7.60% | 1.45% | 0.67% | 0.00%

2001/62 | 0.87% | 1.20% | 4.00% | 4.31% | 9.23% | 2.00% | 7.75% | 5.47% | 5.73% | 4.50% | 4.12% | 2.22% | 0.00% | 1.03%

2002/03 | 1.47% | 1.33% ; 2.69% | 0.25% | 6.56% | 4.00% | 4.12% | 2.52% | 0.50% | 1.34% | 1.54% | 0.00% | 1.75% | 0.00%

2003/04 | 1.89% | 2.95% | 0.00% | 0.00% | 2.73% | 1.43% | 2.95% | 3.42% | 1.62% | 1.88% | 1.57% | 0.00% | 0.00% | 0.00%

2004/05 | 3.80% | 2.67% | 4.85% | 0.86% | 2.07% | 2.00% { 1.90% | 0.81% | 0.99% | 3.31% | 0.34% | 0.67% | 0.46% | 0.00%

2005/06 | 0.29% | 0.00% 4.00% | 1.10% | 0.00% | 0.67% | 0.00% | 0.91% | 0.38% | 1.11% | 1.17% | 0.00% | 0.00%

2006/07 | 0.00% | 0.00% | 0.00% | 0.00% | 0.90% | 0.00% | 0.67% | 0.21% | 1.00% | 0.68% | 0.40% | 0.00% | 0.25%

2007/08 | 0.00% | 0.18% 3.42% | 0.00% | 4.76% | 0.78% | 2.27% | 1.75% | 6.75% | 0.12% | 2.32% | 1.09%

2008/09 | 0.00% | 2.46% | 0.00% | 4.73% | 7.94% | 0.36% | 7.56% | 7.97% | 5.54% | 8.26% | 4.89% | 0.42% | 3.46% | 0.55%

2009/10 | 0.00% | 1.54% 0.00% | 4.81% { 3.11% | 6.39% | 5.06% [ 3.57% | 4.29% | 0.80% | 0.00% | 0.67% | 0.00%

Mean 1.00% | 1.91% | 2.36% | 1.61% | 4.00% | 1.29% | 3.69% | 2.76% | 2.27% | 2.64% | 2.91% | 0.60% | 0.96% | 0.30%

Table 6. Shell hardness of Dungeness crabs rejected by the processor by district for the 2009/10 season.

District Number Mean
crab durometer
sampled reading
106 14 48.3
108 34 48.0
109 50 54.1
111 75 51.6
114 50 58.8
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Table 7. Mean proportion of landed Dungeness crab coded as dead loss, soft shell, or landed discard, on fish tickets for 2000/01 through 2009/10 seasons, Districts 1;
15.

Season Mean proportion dead loss, soft shell, or landed discard by district
101 102 103 104 105 106 107 108 109 110 111 112 113 114 115

2000/01 | 0.58% | 0.54% | 0.64% | 0.00% | 0.17% | 0.88% | 0.00% | 0.69% | 1.61% | 1.22% | 0.28% | 0.91% | 0.68% | 0.12% [ 0.00%

2001/02 | 0.69% | 0.60% | 0.28% | 0.00% | 0.91% | 2.44% { 0.01% | 0.56% | 1.27% | 1.49% | 1.52% | 1.11% | 1.00% | 0.29% | 0.97%

2002/03 | 0.73% | 0.18% [ 0.89% 1.10% | 1.94% { 2.26% | 0.50% | 0.89% | 1.23% | 1.51% | 0.51% | 0.22% | 0.58% | 0.31%
2003/04 | 0.37% | 1.25% | 0.11% 0.17% | 0.66% | 0.00% | 0.37% | 0.30% | 1.41% | 1.33% | 0.41% | 0.78% | 0.92% | 0.56%
2004/05 | 0.21% , 0.28% | 0.08% 0.39% | 0.79% | 0.00% | 0.50% | 0.37% | 0.73% | 3.53% | 0.69% | 2.10% | 1.78% | 0.60%
2005/06 | 0.18% | 0.06% | 0.25% 0.33% [ 0.73% | 0.01% | 0.39% | 0.44% | 0.92% | 0.70% | 1.13% | 1.64% | 0.54% | 0.49%
2006/07 | 2.48% | 0.99% | 0.25% 0.29% | 0.76% | 0.01% | 0.57% | 0.32% | 0.92% | 0.96% | 1.50% | 0.11% | 0.11% | 1.64%
2007/08 | 0.29% | 0.45% | 0.00% 0.58% | 1.30% | 0.00% | 0.58% | 0.52% | 1.47% | 1.64% | 1.51% | 1.08% | 1.49% | 2.08%
2008/09 | 0.12% | 0.96% | 0.00% 0.28% | 0.80% | 0.11% | 0.36% | 0.31% | 0.95% | 0.78% | 1.13% | 0.37% | 0.33% | 5.46%

2009/10 | 3.21% | 1.43% | 0.00% | 0.00% | 1.01% | 1.96% | 1.00% | 0.92% | 1.59% { 2.55% | 1.61% | 0.79% | 0.39% | 1.48% | 0.77%

Mean 0.89% | 0.67% | 0.25% | 0.00% | 0.52% { 1.23% | 0.34% | 0.54% | 0.76% | 1.29% [ 1.39% | 0.97% | 0.84% | 0.76% | 1.29%
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Submitted by: John Blair , "5?:4& o)
Date: 3/17/10

Recorded Comment
Proposal #180

Amend item 1(b) to read
B) the power assisted fishing reel assembly, motor, gearbox, fishing line [-attached
power-cordrand-any-otherattachments} weigh no more than 15 pounds total when

detached from the fishing rod.

This is to accommodate operations whetre the boat is used to power the reel.



RC 86

Substitute language for proposal 172
Alaska Department of Fish and Game
March {# 2010

5 AAC 39.222. Policy for the management of sustainable salmon fisheries. (f) (36)
"sustainable escapement goal" or "(SEG)" means a level of escapement, indicated by an
index or an escapement estimate, that is known to provide for sustained yield over a 5 to
10 year period used in situations where a BEG cannot be estimated or managed for
[DUE TO THE ABSENCE OF A STOCK SPECIFIC CATCH ESTIMATE]; the SEG is
the primary management objective for the escapement, unless an optimal escapement or
inriver run goal has been adopted by the board, [AND] the SEG will be developed {rom
the best available biological information, and should be scientifically defensible on the
basis of that infermation; the SEG will be determined by the department and will be
stated as a range "(SEG Range)'' or a lower bound "'(I.ower Bound SEG)" that takes
into account data uncertainty; the department will seek to maintain escapements within
the bounds of the SEG Range or above the level of a Lower Bound SEG.
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RC 87

Alaska Board of Fisheries
Committee Report

COMMITTEE A

Commercial Fisheries, General Provisions, and Sustainable Salmon/Escapement Goal Policies
March 17, 2010

Board Committee Members:
1. Mel Morris, *Chair
2. Bill Brown
3. Howard Delo

Alaska Department of Fish and Game Staff Members:

I Steve Honnold — Regional Supervisor, Westward Region, CF
Wayne Donaldson — Westward Region Groundfish/Shellfish Management Biologist, CF
Doug Pengilly — Westward Region Shellfish Research Biologist, CF
Karla Bush — Extended Jurisdiction FMP Coordinator, CF
Stefanie Moreland — Extended Jurisdiction Program Manager, CF
Forrest Bowers — BSAI Area Management Biologist, CF
Nick Sagalkin — Westward Region Area Management Biologist, CF
Lance Nelson — Department of Law
9. Joe Stratman — Shellfish Management Project Leader- Region 1, CF
10.  Deborah Hart — Marine Fisheries Program Supervisor — Region 1, CF
11.  Jim Hasbrouck — Regional Supervisor, Region 2, SF
12.  Jeff Wadle — Westward Regional Management Biologist, CF
13. Eric Volk - Chief Fisheries Scientist, CF
14, Charlie Trowbridge — Groundfish Area Biologist, Homer, CF
15. Rob Bentz — Deputy Director, SF
16.  Scott Kelley - Regional Supervisor, Southeast, CF
17.  Bob Clark — Fisheries Scientist, SF
18.  Peter Froehlich — CFEC Commissioner
19.  Davin Holen — Subsistence Resource Specialist, Subs
20. Steve Fleischman — Fisheries Scientist, ST
21, Jeanette Alas —~ BSAT Assistant Area Shellfish Management Biologist, CF
22, John Hilsinger — Director, CF
23. Sue Aspelund — Deputy Director, CF

N R W

Advisory Committee Members:
1. Mike Petersen — Juneaw/Douglas AC
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Jim Stubbs — Anchorage AC

John Scoblic — Ketchikan AC

Lloyd Gossman — Saxman AC

Don Fox — Kodiak AC

Steve Vanek — Central Peninsula AC

Andy Couch — Mat Valley AC

Stu Merchant — Craig AC

Keith Van den Broek — Copper River/PWS AC
Bruce Knowles — Susitna Valley AC

Dianne Dubuc — Seward AC

Public Panel Members:

e ISRl

0.
1.

Art Nelson - BSFA

Dwight Kramer - KAFC

Steve Tvenstrup - UCIDA

Ronald Leighton — Kasaan Village
Larry Painter — Retired Fisherman
Gene Sandone - YRFDA

Chuck MeCallum — Chignik Lake & Peninsula Burough

Tony Gregorio — Chignik Seiners
Ryan Kapp — Seiner

Kevin Delaney - KRSA

Paul Shadura — KPFA

Federal Subsistence Representative:

1.

Rod Campbell — U.S. Fish and Wildlife Service

3/17/10

The Committee met March 17, 2010 at 10:05 a.m. until 11:48 a.m. and from 1:20 p.m. until adjourned at

2:20 p.m.

PROPOSALS BEFORE THE COMMITTEE WERE: (12 total) (167-174 and 195-198).
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PROPOSAL 167 — 5 AAC 39.105. Types of legal gear. Modify definition of mechanical jigging
machine.

Staff Reports: None.

Staff Comments: RC 2.

Deliberation Materials: None.

AC Reports: RC 1, Advisory Committee Comment Tab, AC 8, AC 9, AC 10, AC 11, AC 12, AC 13,
AC 16, AC 18.

Timely Public Comment: RC 1, Public Comment Tab, PC 6.
Record Comments: RC 25, RC 28, RC 35, RC 59,
Narrative of Support and Opposition:
Department:
e Department submitted RC 59 with substitute language that clarified operation of jigging machine
on vessel and that vessel could be anchored.
Department of Law: None.
Federal Subsistence Representative: None.

Support: None.

Opposition: None.

POSITIONS AND RECOMMENDATIONS

ADF&G Position: Support.

AC Positions: Support: Ketchikan.
Oppose: None.

Public Panel Recommendation: Consensus to support.

Board Committee Recommendation: No recommendation.

Substitute Language: RC 59 as follows:

5 AAC 39.105 Types of Legal Gear.

(d)(25) a mechanical jigging machine is a device that deploys a line with lures or baited hooks, and

retrieves that line and lures or hooks with electrical, hydraulic, or mechanically powered assistance; a
mechanical jigging machine allows the line with lures or hooks to be fished only in the water column; a

30f24
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mechanical jigging machine must be attached to a vessel registered to fish with a mechanical jigging

machine [AND], The mechanical jigging machine may not be anchored or operated [ OFF] unattached
to the vessel.

4 of 24
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PROPOSAL 168 — 5 AAC 39.117. Vessel Length; bulbous bow. Repeal the length limit on salmon
seine vessels in Alaska.

Staff Reports: None.

Staff Comments: RC 2.

Deliberation Materials: None.

AC Reports: RC 1, Advisory Committee Comment Tab, AC 8, AC9, AC 12, AC 13, AC 16, AC 18.
Timely Public Comment: RC 1, Public Comment Tab, PC 1, PC 6, PC 30, PC 33, PC 34.

Record Comments: RC 14, RC 23, RC 25, RC 28, RC 35, RC 68, RC 69.

Narrative of Support and Opposition:

Department:
s CFEC would be able to comply with new permitting regulations.
o Could require more capitalization for same economic return.,

Department of Law: None.

Federal Subsistence Representative: None.

Support:
e Improved efficiency and safety for larger vessels.
e Potential for increased product quality and value due to processing at sea.
¢ Smaller vessels could increase vessel size without additional permitting costs.
¢ Proposal does not attempt to change unit of gear.

Opposition:
e Decrease the value of existing vessels.
Larger vessels could fish in inclement weather disadvantaging smaller vessels.
Larger vessels have more holding capacity which would interfere with inseason data reporting.
Larger vessels could increase the prevalence of intercept fisheries on capes.
Safety concerns due to larger vessels being less maneuverable,
Coastal communities need longer period of time to review this complex issue.
Could affect permit buyback plan for Lower Cook Inlet.
May need operator’s license for increased vessel size.
Historical fishery was designed around 58 ft vessel length.

General:

e Proposer offered compromise on vessel length to be maximized at 79 ft, which is consistent with
federal load line and crew regulations.

» Proposer suggested the vessel length change apply to a smaller geographic area (Southeast).
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* Proposer suggested two permits required for new vessel entries over 58 ft; vessels currently in
fishery could increase length under same permit.

» Proposer was asked by board committee member to submit compromises as an RC.

SSFP: Not discussed.

POSITIONS AND RECOMMENDATIONS

ADF&G Position: Neutral,
AC Positions: Support: None.
Oppose: Ketchikan.
Craig.
Seward.,
Saxman.
Public Panel Recommendation: No consensus.

Board Committee Recommendation: No recommendation.

Substitute Language: None.
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PROPOSAL 173 — 5 AAC 28.086. Management Plan for Parallel Groundfish Fisheries. Amend
regulation.

Staff Reports: None.

Staff Comments: RC 2.

Deliberation Materials: None.

AC Reports: RC 1, Advisory Committee Comment Tab, AC 9, AC 10, AC 12, AC 13, AC 16, AC 18.
Timely Public Comment: None.

Record Comments: RC 25, RC 35, RC 60,

Narrative of Support and Opposition:

Department:
o Substitute language in RC 60 infended to codify current practices.

Department of Law: None.
Federal Subsistence Representative: None.

Support:
o [If substitute language passes there will be no change in the way the fishery is currently managed.

Opposition: None.

POSITIONS AND RECOMMENDATIONS

ADF &G Position: Neutral,

AC Positions: Support: None.
Oppose: None,

Public Panel Recommendation: Consensus to support.

Board Committee Recommendation: No recommendation.

Substitute Language: RC 60 as follows:

5 AAC 28.086 Parallel Groundfish Fisheries Emergency Order Authority. (a) In addition to the
provisions of this chapter and the reporting requirements specified in 5 AAC 39.130, and
notwithstanding any contrary provisions of this chapter, the commissioner may open and close, by

emergency order, parallel groundfish fisheries during which area closures, gear and vessel size
restrictions, and bycatch control measures may be imposed as the commissioner determines reasonably
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necessary to coordinate state-waters fishery secasons and parallel fishery seasons to correspond with
federal groundfish fishery management measures in adjacent federal waters.

(b) For the purposes of this chapter, unless otherwise specified, a ‘parallel groundfish fishery’ means a
fishery in state waters opened by the commissioner, by emergency order, to correspond with a federal
groundfish fishery in adjacent federal waters.
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PROPOSAL 174 — 5 AAC 28.050. Lawful gear for groundfish. Amend lawful gear for groundfish to
include sunken gillnet.

Staff Reports: None.

Staff Comments: RC 2.

Deliberation Materials: None.

AC Reports: RC 1, Advisory Committee Comment Tab, AC 8§, AC9, AC 10, AC 12, AC 13, AC 16,
AC 18,

Timely Public Comment: RC 1, Public Comment Tab, PC 6, PC 27.
Record Comments: RC 25, RC 54.
Narrative of Support and Opposition:

Department:

e Studied bycatch in relation to sunken gillnets as a result of board direction in 1991 and 1992;
results from these studies resulted in board prohibiting use of sunken gillnets in 1992,
* Opposed due to concerns for high bycatch potential for that gear type.

Department of Law: None.
Federal Subsistence Representative: None.
Support: None.

Opposition:
*  May lead to habitat destruction.
» May lead to high levels of bycatch; more studies needed to determine bycatch levels.
¢ New gear type would affect existing state-waters Pacific cod allocation.,
s Possible gear conflict with existing gear types.
e Habitat differences around the state make statewide implementation difficult.

General:

» Member of public recommended letter to the proposer from the board to apply for
Commissioner’s Permit for exploratory fishing.

POSITIONS AND RECOMMENDATIONS

ADF &G Position: Neutral on allocative aspects; opposes development of sunken gillnet fishery for
groundfish due to bycatch concerns.

AC Positions: Support: None.
Oppose: Ketchikan.
Kodiak,
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Public Panel Recommendation: Consensus to oppose.

Board Committee Recommendation: No recommendation.

Substitute Language: None.
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PROPOSAL 195 - 5§ AAC 32.110(1). Fishing seasons for Registration Area A. Close summer
commercial Dungeness crab fishery in Southeast Alaska District 2.

Staff Reports: None.

Staff Comments: RC 2.

Deliberation Materials: None.

AC Reports: RC 1, Advisory Committee Comment Tab, AC 8, AC 9, AC 14, AC 16.

Timely Public Comment: RC 1, Public Comment Tab, PC 12, PC 13, PC 23, PC 24, PC 28, PC 41, PC
43, PC 44, PC 45, PC 46, PC 47, PC 50,

Record Comments: RC 17, RC 18, RC 19, RC 21, RC 22, RC 24, RC 28, RC 29, RC 30, RC 53, RC 64,
RC 70, RC 77, RC 84, RC 89, RC 90, RC 100.

Narrative of Support and Opposition:

Department:

»  Would close portions of District 2 to commercial fishing in summer; it is unknown whether
adoption of this proposal would result in a fall-only fishery or if there would also be a winter
fishery.

¢ Limited data on shell conditions due to dockside sampling conducted after sorting; some limited
stock assessment results, but not from Districts 1 and 2.

o Surveys from 2000 — 2004 show soft shell crab are found regionwide during some seasons; no
unique situation with Districts 1 and 2.

e Tall/winter season for Districts 1 and 2 were instituted in 1985, while summer seasons remained
for the rest of the region.

o Staff comments included in RC 2 resubmitted as RC 70 due to a table error and harvest updates.
Department of Law: None.
Federal Subsistence Representative: None.

Support:

High amounts of discarded crab.

High rate of soft shell crab.

Negatively impacted subsistence fishery.

Effort to distribute commercial fleet was unsuccessful.

No new on-the-grounds data collection occurred since fishery reopened in summer 2009,

Could lead to gear conflicts and allocative issues, and also conflicts in Misty Fjords National
Monument.

Lower average weight for crab during summer fishery.

Summer closure in 1985 led to improved subsistence fishing by 1989.

Prevalence of soft-shelled crab led one permit holder to switch to fishing salmon in the summer.
Greater handling mortality in commercial fishery than in subsistence/personal use fisheries.
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o Issues of soft shell crab during summer months also exist in northern districts.
e Fishing grounds are scattered and small due to habitat.
o Fall harvest in District 2 is trending down.

Opposition:
e [fsoft-shell crab is a problem in the district then subsistence and personal use fishing should be
restricted as well as commercial fishing.

POSITIONS AND RECOMMENDATIONS

ADF &G Position: Neutral.

AC Positions: Support: Ketchikan.
Oppose: None.

Public Panel Recommendation: Consensus to support.
Board Committee Recommendation: No recommendation.

Substitute Language: None.
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PROPOSAL 196 — 5 AAC 35.517(a)(2). Bering Sea C. opilio Tanner crab harvest strategy, Remove
minimum total allowable catch threshold for the Bering Sea C. opilio Tanner crab commercial fishery by
repealing section (a)(2).

Staff Reports: None.

Staff Comments: RC 2.

Deliberation Materials: None.

AC Reports: None.

Timely Public Comment: None.

Record Comments: None,

Narrative of Support and Opposition:

Department:

e  Would not impact federal annual caich limit (ACL) or rebuilding plan amendments; these
amendments provide an upper bound to total allowable catch (TAC) setting, but would not
impose a lower constraint.

Department of Law: None.
Federal Subsistence Representative: None,

Support: None.

Opposition: None,

POSITIONS AND RECOMMENDATIONS

ADF&G Position: Supports.

AC Positions: Support: None.
Oppose: None.

Public Panel Recommendation: Consensus to support.
Board Committee Recommendation: No recommendation.

Substitute Language: None.
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PROPOSAL 197 — 5 AAC 35.520. Size limits for Registration Area J and 5 AAC 35.508. Bering
Sea District C. bairdi Tanner crab harvest strategy. Reduce the minimum size limit for Tanner crab
in the Bering Sea commercial fishery.

Staff Reports: None.

Stafl Comments: RC 2.

Deliberation Materials: None.

AC Reports: None.

Timely Public Comment: None.

Record Comments: None.

Narrative of Support and Opposition:

Department:
¢ Potential interaction with federal ACL and rebuilding plan amendments; a size limit change
could require modification to harvest strategy which could impact rebuilding trajectory.
o Size of maturity has decreased and crabs are reaching terminal molt without reaching legal size

which contributes to high bycatch.

o Tanner crab that reach terminal molt below legal size limit contribute to TAC calculation, but are
not part of fishable stock leading to poor fishery performance and high bycatch; this problem is
more pronounced in the Pribilof area than in Bristol Bay.

Department of Law: None.
Federal Subsistence Representative: None.

Support: None.

Opposition: None.

POSITIONS AND RECOMMENDATIONS

ADF&G Position: No position.

AC Positions: Support: None.
Oppose: None.
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Public Panel Recommendation: No action because size limit analysis was not completed in time to allow
for adequate public review prior to this meeting. Proposer agreed with
department comments to table proposal to March 2011 BOF meeting.

Board Committee Recommendation: No recommendation.

Substitute Language: None.
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PROPOSAL 198 — 5 AAC 34.917. Saint Matthew Island Section Blue King Crab Harvest Strategy.
Remove minimum total allowable catch threshold for the Saint Matthew Island Section blue king crab
commercial fishery.

Staff Reports: None.

Staff Comments: RC 2.

Deliberation Materials: None.

AC Reports: None.

Timely Public Comment: None.

Record Comments: None.

Narrative of Support and Opposition:

Department:
* Reviewed staff comments to remove minimum TAC for Saint Matthew [sland Section blue king
crab fishery.

¢ The minimum TAC for Saint Matthew blue king crab was included in the rebuilding plan
analysis and was found to be an important factor contributing to stock rebuilding; it served as a
de facto higher fishery threshold.

e The stock is currently rebuilt and no longer being managed under the rebuilding plan.

¢ The minimum TAC could cause foregone harvest at biomass levels above the fishery threshold,
but too low to meet the minimum TAC.

Department of Law: None.
Federal Subsistence Representative: None.
Support:
s  Would make permanent an emergency regulation adopted by the board in September 2009 that

expired February 1, 2010,

Opposition: None.

POSITIONS AND RECOMMENDATIONS

ADF&G Position: Supports.

AC Positions: Support: None.
Oppose: None,
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Public Panel Recommendation: Consensus to support.
Board Committee Recommendation: None.

Substitute Language: None.
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PROPOSAL 169 - 5 AAC 39.205. Criteria for the allocation of fishery resources among personal
use, sport, and commercial fisheries. Amend criteria for the allocation of fishery resources.

Staff Reports: None.
Staff Comments: RC 2.
Deliberation Materials: None.

AC Reports: RC 1, Advisory Committee Comment Tab, AC 6, AC 8§, AC 9, AC 12, AC 13, AC
16, AC 18.

Timely Public Comment: RC 1, Public Comment Tab, PC 22, PC 29,
Record Comments: RC 25, RC 35, RC 50, RC 63, RC 68, RC 82.
Narrative of Support and Opposition:

Department:
o In 1987 the board adopted 5 AAC 39.205 which referenced allocation criteria in statute,
o Department questioned need for this proposal as criteria are already addressed in statute.

Department of Law:

Unsure what proposal was asking,

Not necessary for board to define “opportunity” in regulation.

The board has wide discretion to define “opportunity” based upon facts before the board.

The board has authority to open or close user groups.

Duty of board is to create policy.

No real language provided to discuss what is being proposed.

Term “fair and reasonable opportunity™ could be broadly defined by user groups.

Not advising that board can’t define “fair and reasonable opportunity,” but the board would not
be required to do so.

Federal Subsistence Representative: None.

Support:
s Public wants less ambiguity for definition of “fair and reasonable opportunity” to aid all users in
coming to board with proposals.
o Board does not review allocative criteria in detail.
» Previous case law describes what is not considered “fair and reasonable opportunity.”

Opposition:
» Broad definition allows board to determine reasonable opportunity for different situations.
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POSITIONS AND RECOMMENDATIONS

ADF&G Position: Neutral,

AC Positions: Support: Central Peninsula.
Oppose: None.

Public Panel Recommendation:; No consensus.
Board Committee Recommendation: No recommendation.

Substitute Language: None,
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PROPOSAL 172 — 5 AAC 39.222. Policy for the management of sustainable salmon fisheries and §
AAC 39.223. Policy for statewide salmon escapement goals. Provide definition for escapement goal
threshold.

Staff Reports: None, Oral Tab RC 6, Written Tab: None.

Staff Comments: RC 2.

Deliberation Materials: None.

AC Reports: RC 1, Advisory Committee Comment Tab, AC 9, AC 12, AC 13, AC 16, AC 18.

Timely Public Comment: RC 1, Public Comment Tab, PC 22, PC 29.

Record Comments: RC 25, RC 35, RC 58, RC 63, RC 68, RC 69, RC 86.

Narrative of Support and Opposition:

Department:

» Substitute language proposed in RC 86 is a change in definition for the policy of sustainable
salmon fisheries and the escapement goal policy.

e Lower bound sustainable escapement goals (SEGs) would not be set on fisheries with excess
fishing power on targeted species.

Department of Law:
s Board does not have administrative authority to establish biological or sustainable escapement
goals as written (see AS 16.05.241 as referenced in RC 1).

Federal Subsistence Representative: None,

Support:
s Need clarification of ambiguous terms.
* Suggested language for lower bound SEGs put forth in RC 58.

Opposition; None.

General:
e  When stock is yield or management concern department should define sustainable escapement
threshold (SET). :

SSFP: Relates directly to SSFP.

POSITIONS AND RECOMMENDATIONS

ADF&G Position: Supports.

AC Positions: Suppori: None.
Oppose: None.
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Public Panel Recommendation: Consensus to support.
Board Committee Recommendation: No recommendation.
Substitute Language: RC 86 as follows:

5 AAC 39.222. Policy for the management of sustainable salmon fisheries. (f) (36) "sustainable
escapement goal" or "(SEG)" means a level of escapement, indicated by an index or an escapement
estimate, that 1s known to provide for sustained yield over a 5 to 10 year pertod used in situations where
a BEG cannot be estimated or managed for [DUE TO THE ABSENCE OF A STOCK SPECIFIC
CATCH ESTIMATE]; the SEG is the primary management objective for the escapement, unless an
optimal escapement or inriver run goal has been adopted by the board, [AND] the SEG will be
developed from the best available biological information, and should be scientifically defensible on
the basis of that information; the SEG will be determined by the department and will be stated as a
range "(SEG Range)'' or a lower bound "(Lower Bound SEG)" that takes into account data
uncertainty; the department will seek to maintain escapements within the bounds of the SEG Range or
above the level of a Lower Bound SEG.
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PROPOSAL 170 - 5 AAC 39.222. Policy for the management of sustainable salmon fisheries.
Clarify regulations establishing escapement goals.

Staff Reports: None, Oral Tab RC 6, Written Tab: None.

Staff Comments: RC 2.

Deliberation Materials: None.

AC Reports: RC 1, Advisory Committee Comment Tab, AC 8, AC 9, AC 12, AC 13, AC 16, AC 18.
Timely Public Comment: RC 1, Public Comment Tab, PC 22, PC 29.

Record Comments: RC 16, RC 25, RC 35, RC 58, RC 63, RC 66, RC 68, RC 69.

Narrative of Support and Opposition:

Department: None.

Department of Law:

¢ Board does not have administrative authority to establish biological or sustainable escapement
goals as written (see AS 16.05.241 as referenced in RC 1).

Federal Subsistence Representative: None.

Support:

Escapement goals without established range can result in overescapement.

More public process with development of escapement goals.

Opposition to lower bound SEG on Anchor River.

Intent of lower bound SEG was for use on stocks in small streams with no significant fishery.
Of the 43 lower bound SEGs, half are based on aerial survey data and surveys may occur
infrequently.

» Escapement goal changes have been based on questionable data without public process.

¢ Important to have ranges to get a high sustainable yield (avoid overescapement).

Opposition:
» Uncertainty will always be a factor, but comfortable with department position on SEGs.

SSFP: Relates directly to SSFP.

POSITIONS AND RECOMMENDATIONS

ADF&G Position: Opposes,

AC Positions: Support: None.
Oppose: None.
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Public Panel Recommendation: No consensus.
Board Committee Recommendation: No recommendation.

Substitute Language: None.
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PROPOSAL 171 — 5 AAC 39223, Policy for statewide salmon escapement goals. Clarify
escapement goals and establish ranges.

Staff Reports: None, Oral Tab RC 6, Written Tab: None.

Staff Comments: RC 2.

Deliberation Materials: None.

AC Reports: RC 1, Advisory Committee Comment Tab, AC 9, AC 12, AC 13, AC 16, AC 18.

Timely Public Comment: RC 1, Public Comment Tab, PC 22, PC 29.

Record Comments: RC 16, RC 25, RC 35, RC 58, RC 63, RC 66, RC 68, RC 69.

Narrative of Support and Opposition:

Department;
s Reference Proposal 170 and RC 1.

Department of Law:
o Reference Proposal 170,

Federal Subsistence Representative: None.

Support:
¢ Reference comments for proposal 170.

Opposition:
e Reference comments for proposal 170.

SSFP: Reference Proposal 170.

POSITIONS AND RECOMMENDATIONS

ADF&G Position: Opposes.

AC Positions: Support: None.
Oppose: Norne.

Public Panel Recommendation: No consensus.
Board Committee Recommendation: No recommendation.

Substitute Language: None.
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RC 88

Alaska Board of Fisheries
Committee Report

COMMITTEE B

Statewide Finfish and Supplement Issues
Subsistence, Personal Use and Sport
March 17, 2010

Board Committee Members:
1. Karl Johnstone, *Chair
2. Vince Webster
3. John Jensen

Alaska Department of Fish and Game Staff Members:
1 Tom Vania, Cook Inlet Regional Management Coordinator, SF
2 Matt Miller, Region 2 Regional Management Coordinator, SF
3 Bob Chadwick, SE Regional Management Coordinator, SF
4, Tom Taube, Rcgion 3, AYK Regional Management Coordinator, SF
5. Rob Bentz, Deputy Director, SF
) Charlie Swanton, Director, SF
7 Brian Marston, Area Biologist, SF
8 Suzanne Schmidt, Assistant Area Biologist, SF
9, Al Cain, Board Enforcement Specialist
10. Scott Kelley, Regional Supervisor, CF
11, Debbie Hart, Marine Fisheries Program Supervisor, CF
12, Sue Aspelund, Deputy Director, CF

Advisory Committee Members: (only those representing committees in committee)
1 Dianne Dubuc, Seward AC
2 Keith Van den Broek, Copper River/Prince William Sound AC
3 Steve Vanek, Central Peninsula AC
4, Andy Couch, Mat-Su Valley AC
5. Tad Fujioka, Sitka AC
6 Don Fox, Kodiak AC
7 Jim Stubbs, Anchorage AC
8. Mike Peterson, Juneau/Douglas AC
9, Paul Shadura, Kenai/Soldoina AC
10.  John Scoblic, Ketchikan AC
11. Stu Merchant, Craig AC
12, Virgil Umphenour, Fairbanks AC

Public Panel Members:
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Richard Yamada, Alaska Charter Association

Dave Kumliem, Trout Unlimited

Tom Seward, self

Tory O’Connell, Alaska Longline Fishermen’s Association
Ricky Gease, Kenai River Sportsman Association
Mark Kaelke, Trout Unlimited

Andy Szczesny, self

Larry Edfelt, Territorial Sportsmen

John Blair, Southeast Alaska Guide Organization
10.  Dave Goggia, self — Kenai River Guide Association
11. Roland Maw, United Cook Inlet Drift

12.  Reuben Hanke, Kenai River Sportsman Association
13. Ken Rogers, self, Cook Inlet commercial fisherman
14.  Brian Kraft, self, Sport fishing lodge operator

Rl Al At o e

Department of Law:
1. Michael Mitchell

Federal Subsistence Representative:
1. Rod Campbell

The Committee met March 17, 2010 at 10:15 a.m. and adjourned at 4:00 p.m.

PROPOSALS BEFORE THE COMMITTEE WERE: (21 total) Subsistence 164, Personal Use 165-16€
and Sport Fish 175, 176, 177, 178, 179, 182, 183, 180, 181, 184, 185, 186, 187, 188, 190, 191, 192.

2 of 46



Alaska Board of Fisheries Committee B Report 3/17/2010

PROPOSAL 164 - 5 AAC 01.030. Unlawful Possession of Subsistence Finfish. Revise unlawful
possession of subsistence finfish as follows:

Amend 5 AAC 01.030 by adding paragraph (d): Subsistence Sockeye and Chinook Salmon (commonly
referred to as home packs)

(1) Home packs shall have no monetary value and can not be sold to any business or individual.

(2) Home packs may be bartered for other subsistence foods.

(3) Only one home pack shall be authorized per family of two or more.

{(4) ADF&G issued permits for home packs shall be required at no cost to the receiving family.

(5) Only three proxy permits shall be authorized per commercial fishing vessel

(6) Home packs shall be limited to a total of 40 salmon of which only two can be Chinook salmon.

(7) Commercially caught salmon and salmon caught for subsistence shall not occupy the same

storage Or processing areas.

Staff Reports: None.

Staff Comments: RC 2.

Deliberation Materials: None

AC Reports: RC 1; Advisory Committee Comment Tab, AC 2, 8, 9, 10, 12, 13, 17, 18.
Timely Public Comment: RC 1; Public Comment Tab, PC 6, 22, 29, 32, 47.

Record Comments: RC 25, 35, 50, 63, 68, 69.

Narrative of Support and Opposition:

Department:
o The department opposes this proposal.
s Proposal erroneously classifies “home pack® fish as ‘subsistence’.
¢ [tis unnecessary fo reclassify finfish retained for a person’s own use as subsistence fish.
e [f the board wants to address restrictions on the use of commercial "home packs,' it can do so in
the context of 5 AAC 39.010. as that is the regulation governing the use of commercially-caught
fish retained for a person's own use.

Department of Law:
e According to the Department of Law, reclassifying commercially-caught fish as subsistence fish
is outside the board's authority because it would be inconsistent with current statutory standards.

Federal Subsistence Representative: None
Support: None

Opposition:
s Fairbanks AC supported with amended language (AC 17).
» [ish not sold, taken for own use, are taking money out of pocket of boat and crew. In some
boats, crew must pay for the fish.
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o Home pack is a long standing practice in most every commercial fishery in the state.

e In commercial fisheries, home pack is recorded on fish tickets.

o In some instances, the cost of the fish removed from the commercial harvest and retained as
home pack is recorded on the crewmember’s 1099 for tax purposes.

General:
¢ Home pack is recorded on commercial fish tickets as PU and definition of PU on a fish ticket is
not the same definition as used in the Personal Use fishery.

SSFP: None

POSITIONS AND RECOMMENDATIONS

ADF&G Position: Oppose.

AC Positions: Support: Fairbanks AC
Oppose: Central Peninsula AC
Mat-Su Valley AC
Public Panel Recommendation: Consensus to oppose.

Board Committee Recommendation: No Recommendation.

Substitute Language: None.
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PROPOSAL 165 — 5 AAC 77.xxx. New Section. Delay opening personal use fishery until escapement
goal is met as follows:

Personal use dipnetting will only begin after the biological escapement goal for a stream is met.
Staff Reports: RC 2.

Staff Comments: RC 2,

Deliberation Materials: None

AC Reports: RC 1; Advisory Committee Comment Tab, AC 1,6, 8,9, 12, 13, 15, 17, 18, 34.
Timely Public Comment: RC 1, Public Comment Tab, PC 6, 20, 22, 29.

Record Comments: RC 25, 34, 35, 58, 63, 69.

Narrative of Support and Opposition:

Department:
s The department opposes this proposal.

e The department uses its emergency order authority to modify personal use dip net fisheries to
meet established escapement goals and harvest objectives.

Department of Law: None
Federal Subsistence Representative: None

Support:

o Needed tool to reach minimum escapements on low returns.

» A member of the public offered three areas where personal use (PU) fisheries are not allowed
until certain escapement point has been reached (based on numbers, not a date): Naknek, Copper
River and SE.

+ Personal use fishery responsible for overescapement, because commercial fishery is closed to
allow fish into system for PU fishery and PU fishing power not strong enough to harvest the
number of fish that entered during the commercial fishery closure.

o Currently there are no statewide guidelines for PU fisheries.

¢ Questioned how the department can defend a PU fishery if there are no rules or guidelines
defining a PU, :

Opposition:

o Against principles of sustainable salmon policy because it condenses effort only in the later
portion of the run.

¢ PU fisheries can either harvest a large percentage of fish, which can be an issue, or not harvest
many which is not an issue.

» This proposal is allocative in nature.

o This proposal is referencing the Kenai and is a regional issue. This should be resolved in
regional area BOF meeting during normal board cycle.
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e More likely to exceed the escapement goal,

General:
o Is it possible to have statewide PU fisheries designed as tiers? When escapement is strong, more
PU fishing time and during times of lower escapement result in less PU fishing.
o PU fisheries need to be managed and enforced better.
s A work group was suggested to develop statewide guidelines for PU management.

SSKFP: 5 AAC39.222.(2)(D)
SSFP recommends harvests should occur throughout run.

POSITIONS AND RECOMMENDATIONS

ADF&QG Position: Oppose.
AC Positions: Support: Central Peninsula AC
Oppose: Mat-Su Valley AC
Anchorage AC
Public Panel Recommendation: No consensus.

Board Committee Recommendation: No recommendation.

Substitute Language: None.
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PROPOSAL 166 — 5 AAC 77.010. Methods, means and general restrictions. Eliminate requirement
of having a sport fishing license to fish in personal use fisheries as follows:

(a) Finfish, shellfish, and aquatic plants may be taken for personal use only by [A HOLDER OF A
VALID RESIDENT ALASKA SPORT FISHING LICENSE OR BY] an Alaskan resident. [EXEMPT
FROM LICENSING UNDER AS.16.05.400.]

Staff Reports: RC 2.

Staff Comments: RC 2.

Deliberation Materials: None

AC Reports: RC 1; Advisory Committee Comment Tab, AC 8, 9, 10, 11, 12, 13, 15, 16, 17, 18, 34.
Timely Public Comment: RC 1; Public Comment Tab, PC 6, 22, 29, 36, 46, 47, 49.

Record Comments: RC 16, 25, 34, 35, 58, 63, 66, 68, 69.

Narrative of Support and Opposition:

Department:
s Both the Department of Fish and Game and Department of Public Safety oppose this proposal.
e The sport fish license requirement provides the state with a means of prosecuting offenders and
funding for management of personal use fisheries.
e The department works closely with vendors and Department of Public Safety to ensure personal
use permits are distributed only to qualified applicants.

Department of Law:
¢ Board does not have authority to set fees.

Federal Subsistence Representative: None

Support:
¢ A member of the public suggested an amendment: a fee could be charged to anglers in order to
obtain a PU license and funds generated could be used to fund department staff to obtain harvest
information and increase enforcement.
s Users should pay for management of resource they use.
» A member of public questioned why in other fisheries, anglers are charged fees to participate,
but not to participate in a PU fishery.

Opposition:

o PU licenses would be a burden to the vendors and users.
PU fishermen who are also sport fishermen would need to purchase two licenses.
Sport license is used as a tool for enforcement to determine an angler’s residency.
Current system is stream lined and works.
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General:
s A member of the public was concerned with lack of harvest numbers, due to 15% of non-
returned permits.

s PU fisheries are expensive to the local area to support and should be funded by the users. (ie.,
Kasilof).

SSFP: None

POSITIONS AND RECOMMENDATIONS

ADF&G Position: Oppose.

AC Positions: Support: Central Peninsula AC
Oppose: None

Public Panel Recommendation: No consensus.
Board Commitiee Recommendation: No recommendation.

Substitute Language: None.
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PROPOSAL 175 -5 AAC 75.xxx. New section. Establish bag limit for sablefish as follows:

For resident anglers: sablefish may be taken from January 1 through December 31: daily bag limit of 2, 4 in
possession, and no annual limit; for nonresident anglers: sablefish may be taken from January 1 through
December 31: daily bag limit of 2, 4 in possession and an annual limit of 4 fish.

Staff Reports: RC 2.

Staff Comments: RC 2.

Deliberation Materials: None

AC Reports: RC 1; Advisory Committee Comment Tab, AC 1, 8, 9, 10, 11, 12, 13, 16, 17, 18.
Timely Public Comment: RC 1; Public Comment Tab, PC 6, 8, 22,27, 29, 38, 39, 46, 47, 48, 49.
Record Comments: RC 20, 25, 28, 35, 54, 55, 73, 78, 81.

Narrative of Support and Opposition:

Department:
¢ The department is neutral on the allocative aspects.
o Takes no position on this proposal.

Department of Law: None
Federal Subsistence Representative: None

Support:

Federal commercial fishery is an IFQ fishery,

Need to limit such a valuable fishery, need an annual limit on valuable species.

The fishery is already fully allocated; sport shouldn’t take any.

Two published reports state there is a biological concern.

Need to reduce bag limits before there is a problem --be proactive.

Offered the option of bag limits that are line with commercial quotas.

Sharks have a statewide management plan and annual limit.

Commercial quota has been reduced 80%.

Chatham Straits commercial fishery is an equal share fishery.

Sablefish migrate and are considered one stock, so there should be a statewide bag limit.

Fishery should be managed conservatively, similar to rockfish.

Concern that under-reporting by sport fishery might result in entire commercial fish quota being

harvested before the commercial fishery even opens.

¢ Restrictions to the guided halibut fishery may cause more anglers to target sablefish in sport
fishery.

¢ Captains may begin to target sablefish in order to get history of harvest in case of future
restrictions.
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Opposition:

This is Southeast allocative issue, a management plan is needed; should be taken up in regional
BOF in cycle.

When comparing sport fish harvest to total commercial fish, total sport harvest is less than .25%.
NOAA report stated that sablefish stocks are not in decline.

Currently there is low sport effort in Kodiak area; AC wondered why it is necessary to regulate
such a small fishery.

There is no need for annual limit.

This is an allocation issue.

Commercial fishing has existed for 100 yrs and harvests up to 99% of the stock; if stock is in
decline, it is commercial fisheries’ fault not sport fishing.

Regional issue; no other species has statewide bag limit.

Bag limits should be set by area.

General:

In 2009, letters were sent to business operators asking sablefish and only sablefish, to be
recorded in the ‘other” column.

Department stated the number of fish listed in the ‘other’ in logbook remained stable, even
though in 2009 sablefish were the only fish to be listed.

Department aware that other fish, some which were identified by species, were also listed in the
‘other’ column, but department wanted to provide total number of fish as reported, even though
it is not a true estimate of sablefish.

In 2010, sablefish have their own column in the logbook for harvested and released.

There was a three year comparison study on loghook, which found SWHS and logbook data to
be comparable. Council uses logbook data.

2010 logbooks will be scanable so that data will available within 1 month for inseason
management.

Department already has EO authority.

Regional bag and possession limits can exist along with statewide limits and be more or less
restrictive than the statewide.

SSFP: None
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3/17/2010

POSITIONS AND RECOMMENDATIONS

ADF&G Position: Neutral/No Position.
AC Positions: Support: Sitka AC
Central Peninsula AC
Oppose: Kodiak AC
Juneau/Douglas AC
Seward AC
Public Panel Recommendation: No consensus.

Board Committee Recommendation: No recommendation.

Substitute Language: None.
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PROPOSAL 176 —- 5 AAC 75.xxx. New Section. Increase bag limit for spiny dogfish as follows:

Make a more reasonable possession/daily limit of the spiny dogfish, such as 5 fish per day, with a
combined limit of 10 per year

Staff Reports: RC 2.

Staff Comments: RC 2.

Deliberation Materials: None

AC Reports: RC 1; Advisory Committee Comment Tab, AC 1, 8, 9, 10, 12, 13, 16, 18.
Timely Public Comment: RC 1; Public Comment Tab, PC6, 22, 29,

Record Commegts: RC 25, 28, 35, 63, 68.

Narrative of Support and Opposition:

Department:
¢ The department is neutral on this proposal.
¢ Unless demand increases, a liberalization of the bag limit is unlikely to harm the stock.
o The department is bound to manage for sustained yield, but could support a bag and possession

limit in line with the life history limitations of this species (long lifespan, high age at maturity,
and long gestation period).

e Given low angler demand, department does not see a need for an annual limit at this time.

o Department is comfortable with a bag limit of 1-5, but would need to consult with groundfish
staff about bag limits above 5.

Department of Law; None
Federal Subsistence Representative: None

Suppeort:
o In support of daily limits with no annual limit.
s Dogfish are highly migratory and need to be managed closely.
» Support for higher limits as long as no electric reels could be used.

Opposition: None

General:
o Dogfish have high handling mortality.

e Harvest info is needed and harvest numbers may be low due to low 1 shark daily limit.
o All sharks should still be recorded on license.

SSFP: None
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3/17/2010

POSITIONS AND RECOMMENDATIONS

ADF&G Position: Neutral.
AC Positions: Support: Seward AC
Kodiak AC
Sitka AC
Oppose: None
Public Panel Recommendation: Consensus to support.

Board Committee Recommendation: No recommendation.

Substitute Language:
5 AAC 75.012(X). Sport Shark Fishery Management Plan.

(X) The bag and possession limit for spiny dogfish is 5 fish, no annual limit.
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PROPOSAL 177 — 5§ AAC 47.020. General provisions for seasons and bag, possession, annual, and
size limits for the salt waters of the Southeast Alaska Area. Establish bag limit for thornyhead rockfist
as follows:

Shortspined and longspined thornyhead rockfish may be taken from January 1 - December 31; bag and
possession limit of one fish.

Staff Reports: RC 2.

Staff Comments: RC 2.

Deliberation Materials: None

AC Reports: RC 1; Advisory Committee Comment Tab, AC §, 9, 10, 11, 12, 13, 16, 18.
Timely Public Comment: RC [; Public Comment Tab, PC 22, 27, 38, 39, 47, 48.
Record Comments: RC 25, 28, 54, 74.

Narrative of Support and Opposition:

Department:
e The department is neutral on this proposal.
¢ [mplementing a thornyhead bag and possession limit of one thornyhead rockfish would have
little effect on sport harvest since they are rarely taken in the sport fishery.

o Many, if not all, anglers would have trouble distinguishing a thornyhead from some other non-
pelagic rockfish.

» One potential approach might be to redefine the non-pelagic rockfish category to include the
genus Sebastolobus (including thornyheads), for which conservative regulations are already in
place.

Department of Law: None
Federal Subsistence Representative: None

Support:

» Sport fishery harvest numbers are likely higher because lodges are remote and not captured in
creel survey.

¢ General support of small bag limit.
¢ Since {ishery is not targeted on thornyheads conservative limits should be set.
s Very long lived species slow to mature that needs conservative management.

Opposition:
e Commercial fishery allows 15% bycatch. [f you restrict sport bag limit, you should address
commiercial bycatch.
e Need for catch data before setting limit.
e No commercial fishery concerns regarding conservation.
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General:
¢ Thornyheads do not have a closed swim bladder can successfully re-submerge and do not suffer
barotraumas.

s Possession limits are generally 2 times the bag limit.

¢ No current stock assessment in SE Alaska

o Panel member asked what was commercial harvest. Closed directed fishery in 2003. 2000-2002
average total harvest 460,900 Ibs; 2003-2009 average total harvest 361,750 Ibs (93,000 1bs of
which is in NSEI (“Chatham”).

SSFP: None

POSITIONS AND RECOMMENDATIONS

ADF&G Position: Neutral.

AC Positions: Support: Sitka AC
Oppose: Fairbanks AC

Public Panel Recommendation: No consensus.
Board Committee Recommendation: No recommendation.
Substitute Language:

5 AAC 75.995 (46) “non-pelagic rockfish” includes all rockfish species in the genus Sebastes and
Sebastolobus that are not defined as pelagic rockfish.
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PROPOSAL 178 - 5AAC 75.003. Emergency order authority. Clarify emergency order authority as
follows:

The commissioner may, by emergency order, change bag and possession limits and annual limits
and alter methods and means in sport fisheries. These changes may not reduce the allocation of harvest
among other user groups. An emergency order may not supersede provisions for increasing or
decreasing bag and possession limits or changing methods and means established in regulatory
management plans established by the Board of Fisheries, The commissioner will use emergency order
authority to manage sport fishing opportunity in the following circurnstances:

Staff Reports: RC 2.

Staff Comments: RC 2.

Deliberation Materials: None

AC Reports: RC 1; Advisory Committee Comment Tab, AC 1, 8§, 9, 10, 11, 12, 13, 16, 18.
Timely Public Comment: RC 1; Public Comment Tab, PC 22, 29.

Record Comments: RC 25, 28, 35, 63, 69.

Narrative of Support and Opposition:

Department:
¢ The department submitted this proposal.
¢ The department supports this proposal; it is intended to resolve internal inconsistencies in
emergency order authority and prevent future uncertainty in department actions.

Department of Law: None
Federal Subsistence Representative: None

Support:
e Proposal clarifies language of EO authority as it is used by ADF&G.
» Proposal gives ADF&G the correct tools to manage fisheries for escapement goals.
o Similar to language found in Cook Inlet commercial fishery management plan.

Opposition:
e Preference to clarify individual management plans in area by area in regular BOF cycle.

General: None

SSEFP: None
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3/17/2010

POSITIONS AND RECOMMENDATIONS

ADF&G Position: Support.

AC Positions: Support: None
Oppose: Seward AC

Public Panel Recommendation: No consensus.
Board Committee Recommendation: No recommendation.

Substitute Language: None.
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PROPOSAL 179 — 5 AAC 75.003. Emergency order authority, Clarify the emergency order authority
as follows:

The commissioner may, by emergency order, change bag and possession limits and annual limits and
alter methods and means in sport fisheries. These changes may not reduce the allocation of harvest
among other user groups. An emergency order may not supersede bag and possession limits or methods
and means established in regulatory management plans established by the Board of Fisheries. The
commissioner will use emergency order authority to manage sport fishing opportunity in the following
circumstances:

(1) The commissioner or his authorized designee [MAY] will close if necessary or decrease sport fish
bag and possession limits and restrict methods and means of harvest by emergency order in order to
achieve established escapement goals [WHEN] in the following way:

(A) If the total escapement of a species of anadromous fish is projected to be less than the
escapement goal [FOR THAT SPECIES LISTED IN A MANAGEMENT PLAN THAT HAVE BEEN
ADOPTED BY THE BOARD OF FISHERIES OR] established by the department and board, the
department will close the sport fishery or reduce the bag and possession limits by emergency
order to_ensure the escapement goal will be achieved. When it is necessary to close the sport
fishery it will be closed to fishing for that species.

(B) if the recreational harvest must be [CURTAILED] eliminated or reduced in any fishery for
conservation reasons, the department may issue a “catch and release” only emergency order only if the
escapement goal will be achieved and then only when the estimated hooking mortality is not projected to
reduce the population of fish below the number required for spawning escapement or, in the case of resident
species, below the level required for maintenance of the desired age and size distribution of the population;
“catch and release™ as a tool to address conservation under this section shall be labeled “conservation catch
and release” to differentiate from catch and release regulations adopted by the Board of Fisheries for special
management to create diversity in sport fisheries.

Staff Reports: RC 2.

Staff Comments: RC 2.

Deliberation Materials: None

AC Reports: RC 1; Advisory Committee Comment Tab, AC I, §, 9, 12, 13, 17, 18.
Timely Public Comment: RC 1; Public Comment Tab, PC 22, 29,

Record Comments: RC 16, 25, 28, 63, 66, 68, 69.

Narrative of Support and Opposition:

Department:
¢ The department opposes this proposal.

e The department believes in adapting management through emergency order authority to
addresses conservation issues unique to each fishery.

¢ In many circumstances, issuing emergency orders that prohibit the retention of certain species
rather than complete closures appropriately addresses a conservation issue,
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¢ Unlike Proposal 178, this proposal only clarifies the department’s authority to reduce bag and
possession limits by emergency order and does not address liberalizing fisheries in which some,
but not all, provisions for increasing bag and possession limits or changing methods and means
are established in management plans.

Department of Law: None

Federal Subsistence Representative: None

Support:
» Hooking mortality from catch and release should be stopped if escapement goal will not be met.
¢ Abandons escapement goal management.

Opposition:
e The proposal will limit flexibility for management.
¢ Department has acted appropriately in the past when issuing emergency orders.
¢ Department has closed SE fisheries to all fishing if they have a major concern.

General:
¢ Rivers are often closed to all fishing.
¢ Questions were asked to determine if ADF&G would allow catch and release if they were sure
the escapement would not be met. ADF&G responded no; catch and release is used when
escapement is low early in the run when total escapement is not known.

SSKFP: None

POSITIONS AND RECOMMENDATIONS

ADF&G Position: Oppose.

AC Positions: Support: None
Oppose: None

Public Panel Recommendation: No consensus.
Board Committee Recommendation: No recommendation.

Substitute Language: None,
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PROPOSAL 182 -5 AAC 75.xxx. New Section. Prohibit the use of electric reels as follows:

5 AAC xx.xxx. Statewide methods, means, and general provisions — Finfish, Power assisted retrieval
of sport fish (including the use of an electric reel) is prohibited in Alaska except, the following anglers

may use an electric reel attached to a fishing rod to fish: i. anglers that have in their possession a copy
of an approved official certification of disability form a government agency (i.e. declared disabled by
the Federal Social Security Adsuinistration, the State Department of Worker’s Claims, the United
States Railroad Retirement Board, The Teacher Retirement svstem, any state or country
Department of Motor Vehicles of the United States office of Personnel Management);

Staff Reports: RC 2.

Staff Comments: RC 2.

Deliberation Materials: None

AC Reports: RC 1; Advisory Committee Comment Tab, AC 8, 9,10, 11, 12,13, 15, 16, 17, 18,
Timely Public Comment: RC 1; Public Comment Tab, PC 22, 26, 27, 29, 35, 38, 39, 46, 47, 48, 49,
Record Comments: RC 25, 28, 34, 35, 42, 51, 52 54, 55, 69, 73, 78, 79.

Narrative of Support and Opposition:

Department:

» The department opposes this proposal.

o The aspects of this proposal that address power retrieval of sport fish and the use of electric reels
are addressed under proposal 180 which was submitted by the department at the request of the
board.

o The department is neutral towards the social aspects of this proposal that address the prohibition
of power retrieval of sport fish and determining who should be allowed to use electric reels.

o Ifthe board chooses to limit the use of electric reels to people with disabilities, the department
suggests that this be administered under existing regulations in 5 AAC 75.038.

Department of Law:
» Found that current statutes and regulations are sufficiently broad to allow the use of powered
reels in a sport fishery.

Federal Subsistence Representative: None

Support:
o This proposal is middle ground for those anglers in need of assistance.
o Allows disabled anglers to go fishing without stopping by an area office to obtain a department
permit.

o Electric reels would allow anglers and effort to spread over a larger area.
» Issue is not only sablefish, but other species; halibut and rockfish.
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Opposition:
e Issueis driven by sablefish allocation.

General:
o Clarification if methods and means allow for the use of electric reel for disabled that is not
available fo others. Department responded, yes, there is a special permit already available.
o Asked for definition of disabled — department responded, minimum of 70% disability with a
physician’s note.
o State does not have a definition of handicap.

SSFP: None

POSITIONS AND RECOMMENDATIONS

ADF&G Position: Opposes. Neutral on social aspect.
AC Positions: Support: Sitka AC
Oppose: Juneau/Douglas AC
Mat-Su Valley AC
Seward AC
Public Panel Recommendation: No consensus.

Board Committee Recommendation: No recommendation.

Substitute Language: None,
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PROPOSAL 183 — 5 AAC 75.xxx. New Section. Prohibit use of electric reels as follows:

Add a new restriction to the method and means sections that reads: "The use of power to retrieve fish
while sport fishing is prohibited except that an electric reel may be used provided that the angler has in
possession a certificate from the Department of Fish and Game stating that the specific model of reel
being used does not provide the user any advantage over a typical able-bodied angler using conventional
tackle."

The Board shall direct the department staff to determine and publish appropriate limits for the current
draw (amps & volts), retrieval speed, battery life, ete. for electric reels that do not exceed the capability
of a typical able-bodied angler using conventional tackle prior to issuing any such certificates.

Staff Reports: RC 2.

Staff Comments: RC 2.

Deliberation Materials: None

AC Reports: RC 1; Advisory Committee Comment Tab, AC §, 9, 10, 11, 12, 13, 15, 16, 18.
Timely Public Comment: RC 1; Public Comment Tab, PC 22, 26, 29, 35, 39, 48.

Record Comments: RC 25, 34, 51, 52, 69, 79.

Narrative of Support and Opposition:

Department:

e The department opposes this proposal.

¢ The department is neutral towards the social aspects of this proposal that address the prohibition
of power retrieval of sport fish and determining who should be allowed to use electric reels.

o If the board chooses to limit the use of electric reels to people with disabilitics, the department
suggests that this be administered under existing regulations in 5 AAC 75.038,

s Criteria for the type of electric reels used in the sport fishery should be simple and enforceable,
such as those outlined in proposal 180.

Department of Law:
e Found that current statutes and regulations are sufficiently broad to allow the use of powered
reels in a sport fishery.

Federal Subsistence Representative: None

Support:
¢ Not intended to restrict use for any type of angler,
o Define electric reel characteristics relative to a ‘normal’ angler.
o Pre-registration of charter vessel’s electric reel would simplify enforcement.

Opposition:
o Might lead to different definitions based on gender.
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General:
» Departiment stated that pre-registration of electric reels would be problematic due to operators
registering one reel and having a different reel on board.
e Department concern on paperwork generated and getting that paperwork to the enforcement.
o Asked if reels had serial numbers that are readily visible — answer was no.

SSFP: None

POSITIONS AND RECOMMENDATIONS

. ADF&G Position: Oppose. Neutral on definition.

AC Positions: Support: Sitka
Oppose: None

Public Panel Recommendation: No consensus.
Board Committee Recommendation: No action.

Substitute Language: None.
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PROPOSAL 180 -5 AAC 75.020. Sport fishing gear. Define electric fishing reels as follows:

(a) Unless otherwise provided in 5 AAC 47 - 5 AAC 75, sport fishing may only be conducted by the
use of a single line having attached to it not more than one plug, spoon, spinner, or series of spinners, or
two flies, or two hooks. The line must be closely attended,

(1) Power assisted fishing reels mav not be used unless:

(A) the power assisted fishing reel is mounted on a fishing rod by means of a reel seat,
and;

{B) the power assisted fishing reel assembly, motor, gearbox, fishing line, attached
power cord, and any other reel attachments weigh no more than 15 pounds total when
detached from the fishing rod.

(C) For the purposes of this sub-section:

(i) “power assisted fishing reel” means a reel used to deploy and retrieve a sport
fishing line that is operated or assisted by any electric, hydraulic, or other mechanical
power source other than by hand cranking a handle attached to the reel;

(ii) “fishing rod” means a tapered, flexible rod typically used for sport fishing,
equipped with a hand grip and a line guide system that guides the line from the reel to
the tip of the rod, upon which is mounted a fishing reel used to deploy and retrieve the
sport fishing line:

(i) “reel seat” means an attachment mechanism that holds the fishing reel to the
rod_using locking threaded rings, sliding bands, or other attachment devices and_is
designed to allow the reel to be readily detached from the fishing rod.

Staff Reports: RC 2.

Staff Comments: RC 2.

Deliberation Materials: None

AC Reports: RC 1; Advisory Committee Comment Tab, AC §, 9, 10, 11, 12, 13, 16, 17, 18.
Timely Public Comment: RC 1; Public Comment Tab, PC 6, 22, 26, 27, 29, 35, 39, 47, 49.
Record Comments: RC 25, 28, 35, 51, 52, 54, 55, 63, 68, 69, 79, 85,

Narrative of Support and Opposition:

Department:
¢ The department supports clarification of sport fish rod and reel regulations within this proposal.
¢ Tt should be noted that proposals 181, 182, and 183 also address the use of electric reels in the
sport fishery, so they should be defined.
¢ If not defined, commercial gear, such as jigging machines would still be allowed.

Department of Law: None

Federal Subsistence Representative: None

24 of 46



Alaska Board of Fisheries Committee B Report 3/17/2010

Support:
e Add clarification to regulation as to what powered means, where the rod ends, and the power
source starts.
¢ Support for the 15 Ib. weight
e  Would like language in C(i) to be “to deploy and/or retrieve®™.

Opposition: :

o A member of the public does not think proposed language 1s middle ground.
15 1b electric reels more efficient than some commercial gear jigging gear (PC 35).
Should prohibit electric reels for sport fishing.
Electric reels are not fair gear and do not promote an Alaskan image of sport fishing.
Charter operators who do not want to use electric reels will be forced to in order to be
competitive.

General:
¢ Board requested definition of electric reel.
» Department research found that electric reels were less than 15 lbs., and commercial jigging
machines start at 32 lbs.
Clarify if battery, power cord ete. is included in wi. definition.
Electric reels are currently legal gear.
It is legal to use sport gear in a commercial fishery.
Concern over use of electric reel in PU and/or subsistence fishery.
e Electric reels are not legal gear in state subsistence fishery, thus a moot point.

SSEFP: None

POSITIONS AND RECOMMENDATIONS

ADF&G Position: Support.

AC Positions: Support: Fairbanks AC
Juneau/Douglas AC
Oppose: Sitka AC
Public Panel Recommendation: No consensus.

Board Committee Recommendation: No recommendation.

Substitute Language:

(1) Power assisted fishing reels mav not be used unless:

(A) the power assisted fishing reel is mounted on a fishing rod by means of a reel seat,
and;

{B) the power assisted fishing reel assembly, attached power cord, motor, gearbox,
fishing line, reel mounted battery, or other reel mounted attachments weigh no more than
10 pounds tota! when detached from the fishing rod.
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(C) For the purposes of this sub-section;

(i) “power assisted fishing reel” means a reel used to deploy and refrieve a sport
fishing line that is operated or assisted by any electric, hydraulic, or other mechanical
power source other than by hand cranking a handle attached to the reel:

(i) “fishing rod” means a tapered, flexible rod typically used for sport fishing,
equipped with a hand grip and a line guide system that guides the line from the reel to

the tip of the rod, upon which is mounted a fishing reel used to deploy and retrieve the
sport fishing line:

(iii) “reel seat” means an attachment mechanism that holds the fishing reel to the rod using
locking threaded rings, sliding bands, or other attachment devices and is designed to allow the reel
to be readily detached from the fishing rod
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PROPOSAL 181 - 5 AAC 75.995. Definitions. Clarify definition of fishing rod and eleciric reel as
follows:

A fishing rod is a tapering, often jointed rod, equipped with a hand grip and multiple line guides, upon
which is mounted a hand powered, or electric reel used to deploy and retrieve the (trolling) fishing line.

Staff Reports: RC 2.

Staff Comments: RC 2.

Deliberation Materials: None

AC Reports: RC 1; Advisory Committee Comment Tab, AC §, 9, 10, 11, 12, 13, 16, 18.
Timely Public Comment: RC 1; Public Comment Tab, PC 22, 26, 27, 29, 35, 39, 47, 49.
Record Comments: RC 25, 51, 52, 54, 79.

Narrative of Support and Opposition:

Department:

¢ The department opposes this proposal, but supports clarification of regulations defining
allowable rod and reel gear under proposal 180,

e This proposal would clarify that electric reels may be used in the sport fishery, but not to the
extent needed to reduce ambiguity over what type of rod and reel gear should be used in the sport
fishery.

Department of Law: None
Federal Subsistence Representative: None
Support: None

Opposition: None

General:
e Refer to discussion on proposal 180.

SSFP: None
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3/17/2010

POSITIONS AND RECOMMENDATIONS

ADF&G Position: Opposé.

AC Positions: Support: None
Oppose: None

* Public Panel Recommendation: No consensus.
Board Committee Recommendation: No recommendation.

Substitute Language: None.
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PROPOSAL 184 — 5 AAC 75.xxx. New Section. Prohibit the use of felt soled wading boots as
follows:

Use of footgear with soles of felt, or other absorbent fiber material, is prohibited while wading in
freshwater streams in Alaska as of January 1, 2011.

This same proposal will be implemented in Southeast Alaska and should be implemented on a statewide
basis.

Staff Reports: RC 2.

Staff Comments: RC 2.

Deliberation Materials: None

AC Reports: RC 1; Advisory Committee Comment Tab, AC 1, 3, 8,9, 10, 11, 12, 13, 16, 17, 18.
Timely Public Comment: RC 1; Public Comment Tab, PC 3, 6, 22, 25, 29, 42.

Record Comments: RC 28, 35, 50, 63, 69, 76, 83, 93.

Narrative of Support and Opposition:

Department:
¢ The department is neutral on this proposal.

¢ The protection of Alaska’s aquatic environments from invasive species cannot be accomplished
completely by prohibiting the use of felt-soled shoes by anglers.
¢ Although felt-soled shoes have been identified as one of the vectors for infroducing invasive

species, all equipment used in infested waters is a potential vector for transmission of invasive
species.

Department of Law: None
Federal Subsistence Representative: None

Support:

¢ Proposal has merit.

¢ Proactive; even though felt soles are not the only vector to transmit invasive disease and
organisms, it is a start.
Potential for whirling disease already at state hatchery.
Cost to anglers, while expensive, will be less than mitigation of invasive organisms.
Some companies are providing deals such as trade-in that would limit cost impact.
Felt soles are becoming difficult to purchase and this soon will be a moot point.
Manufactories are tending away from felt soles.

Opposition:
» Loss of the use of felt soles would be expensive to replace and burdensome to the anglers.
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Felt is very good in icy conditions.
Not a problem vyet in Alaska.

General:

RC 83: USGS report on whirling disease, stated both stages could survive in Alaska water
temperature.

Would like to see an education program, pamphlets, or website.

Definition of felt sole may be difficult.

Bleach will kill invasive organisms. :
Would like to see longer implantation so anglers have time to purchase new footwear, ie., Jan.
2012,

If passed, encourage board fo write a letter to legislature to ban all use of felt soles statewide.

SSFP: None

POSITIONS AND RECOMMENDATIONS

ADF&G Position: Neutral.

AC Positions: Support: Seward AC

Anchorage AC
Kenai/Soldotna AC
Craig AC
Oppose: Mat-Su Valley AC
Fairbanks AC

Public Panel Recommendation: No consensus.

Board Committee Recommendation: No recommendation.

Substitute Language:
SAAC 75.xxx Beginning January 1. 2012, the use of footgear with absorbent felt or other fiber

material on the soles is prohibited in the fresh waters of Alaska.
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PROPOSAL 185 -5 AAC 75.028. Use of underwater spear. (repeal and readopt). Clarify
definition of underwater spear as follows:

In salt water, a spear or speargun may be used to take fish, subject to applicable seasons

and bag limits, by a person who is completely submerged; the use of a shaft tipped with an
explosive charge, commonly known as a bangstick or powerhead, is prohibited in fresh and salt

water.

SAAC 75.995. Definitions.

(XX) “spear” means a shaft with a sharp point or fork-like implement attached to one end,
used to thrust through the water to impale or retrieve fish, and which is operated by hand; a
spear also includes a Hawaiian sling or pole spear which is a shaft propelled by a single loop of
elastic material and is not equipped with a mechanical release or trigger.

(XX) “speargun” means a device designed to propel a spear through the water by means of
elastic bands, compressed gas, or other mechanical propulsion to take fish; and is equipped with a
mechanical release or frigger .

Staff Reports: RC 2.
Staff Comments: RC 2.
Deliberation Materials: None
AC Reports: RC 1; Advisory Committee Comment Tab, AC 8, 9, 10, 12, 13, 16, 17, 18.
Timely Public Comment: RC 1; Public Comment Tab, PC 22, 29.
Record Comments: RC 63,
Narrative of Support and Opposition:
Department:
o The department submitted this proposal at the request of the Board of Fisheries and considers it
housekeeping in nature.
¢ The department supports this proposal; it is intended to clarify regulations.
Department of Law: None

Federal Subsistence Representative: None

Support:
* Author of proposal 186 supports this proposal.

Opposition: None

General: None
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SSFP: None

3/17/2010

POSITIONS AND RECOMMENDATIONS

ADFE&G Position: Support.

AC Positions: Support: None
Oppose: None

Public Panel Recommendation: Consensus to support.
Board Committee Recommendation: No recommendation.

Substitute Language: None.
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PROPOSAL 186 — 5 AAC 75.028. Use of underwater spear. Allow the use of underwater spear as
follows:

In salt water, spears or spear guns may be used to take fish, subject to applicable seasons and bag limits, by
persons who are completely submerged.”

Staff Reports: RC 2.

Staff Comments: RC 2.

Deliberation Materials: None

AC Reports: RC 1; Advisory Committee Comment Tab, AC 8, 9, 10, 12, 13, 16, 17, 18.
Timely Public Comment: RC 1; Public Comment Tab, PC 22, 29.

Record Comments: None

Narrative of Support and Opposition:

Department:
e The department opposes this proposal. _
o The department belicves Proposal 185 is a better solution to the problem because it provides
definitions necessary for enforcement and the public.
Department of Law: None
Federal Subsistence Representative: None
Support: None
Opposition: None

General:
o No action based on proposal 185.
» Author supports proposal 185.

SSFP: None
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Alaska Board of Fisheries Committee B Report 3/17/2010

POSITIONS AND RECOMMENDATIONS

ADF&G Position: Oppose.

AC Positions: Support: None
Oppose: None

Public Panel Recommendation: Consensus for no action based on proposal 185.
Board Committee Recommendation: No action.

Substitute Language: None.
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Alaska Board of Fisheries Committee B Report 3/17/2010
PROPOSAL 187 — 5 AAC 75.038. Authorization for methods and means disability exemptions,.
Allow the use of bait by disabled anglers as follows:

Statewid.e: a use of bait provision for all species of salmon with proof of handicap/disability (on person).
Staff Reports: RC 2.

Staff Comments: RC 2.

Deliberation Materials: None

AC Reports: RC 1; Advisory Committee Comment Tab, AC §, 9, 10, 12, 13, 16, 17, 18.

Timely Public Comment: RC 1; Public Comment Tab, PC 22, 29,

Record Comments: RC 30, 63.

Narrative of Support and Opposition:

Department:
o The department opposes this proposal.
o Existing regulations provide a reasonable and enforceable avenue for persons with a disability to
seek exemptions to existing regulations which prohibit the person from meaningful access to the
program, service, or benefit.

Department of Law:
¢ The commissioner has the right to grant exceptions.

Federal Subsistence Representative: None

Support:
o The Make-a-Wish Foundation has been granted exemptions in the past.

Opposition: None

General:
s A question was asked to determine if mental disability was different than physical. Department
staff answered that the state definition included only a physical disability and/or the recipient of
a disability pension.
e State is unaware of what criteria are used by other agencies in order to receive a disability
pension.

SSFP: None
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Alaska Board of Fisheries Committee B Report

3/17/2010

POSITIONS AND RECOMMENDATIONS

ADF&G Position: Oppose.

AC Positions: Support: None
Oppose: None

Public Panel Recommendation: Consensus to oppose.
Board Committee Recommendation: No recommendation.

Substitute Language: None.
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Alaska Board of Fisheries Committee B Report 3/17/2010

PROPOSAL 188 — 5 AAC 75.067. Limitations for halibut; 5 AAC 75.995(20). Definitions; and 5
AAC 75.070(b). Possession of sport-caught halibut. Modify sport fishing regulations for halibut as
follows:

Modify 5 AAC 75.067: Notwithstanding any other provision in 5 AAC 47 — 5 AAC 75, a [A] person
may not take or possess halibut for sport or guided sport purposes in a manner inconsistent with the
regulations of the International Pacific Halibut Commission or the National Marine Fisheries Service.

Modify 5 AAC 75.995(20): “possession limit” means the maximum number of unpreserved fish, except
halibut, a person may have in his possession,

Repeal 5 AAC 75.070(b): [UNTIL BROUGHT TO SHORE AND OFFLOADED, NO PERSON MAY
FILLET, MUTILATE, OR OTHERWISE DISFIGURE A HALIBUT IN ANY MANNER THAT
PREVENTS THE DETERMINATION OF THE NUMBER OF FISH CAUGHT OR POSSESSED. ]

Staff Reports: RC 2.

Staff Comments: RC 2.

Deliberation Materials: None

AC Reports: RC 1; Advisory Committee Comment Tab, AC 1, §, 9, 10, 11, 12, 13, 16, 17, 18.

Timely Public Comment: RC 1; Public Comment Tab, PC 6, 22, 27, 29, 47.

Record Comments: RC 28, 35, 54, 68.

Narrative of Suppert and Opposition:

Depattment:

e The changes recommended in this proposal will make state halibut regulations consistent with
federal regulations and ensure that future federal changes are mirrored in state regulations without
having to continually make regulatory changes through the board process.

¢ The department submitted this proposal and considers it housekeeping in nature.

e The department supports this proposal.

Department of Law: None
Federal Subsistence Representative: None

Support:
o Concerns were raised that state and federal regulations and definitions would not match.

Opposition:
» State rights issues are raised by this proposal and the state should not defer to federal law.

General:
e Department staff stated that troopers would enforce state law.
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Alaska Board of Fisheries Committee B Report

SSFP: None

3/17/2010

POSITIONS AND RECOMMENDATIONS

ADF&G Position: Support,

AC Positions: Support: None
Oppose: Fairbanks

Public Panel Recommendation: No consensus.
Board Committee Recommendation: No recommendation.

Substitute Language: None.
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Alaska Board of Fisheries Committee B Report 3/17/2010

PROPOSAL 189 - 5 AAC 75.075. Sport fishing services and sport fishing guide services; license
requirements; regulations of activities, Require a client-guide agreement for each client on a sport
fishing charter trip as follows:

Require a client — guide agreement between the fishing party and the licensed fishing guide performing
the service.

Staff Reports: RC 2.

Staff Comments: RC 2,

Deliberation Materials: None

AC Reports: RC 1; Advisory Committee Comment Tab, AC 3, 8, 9, 10, 11, 12, 13, 15, 16, 17, 18.
Timely Public Comment: RC 1; Public Comment Tab, PC 2, 6, 7, 22, 29, 39, 48,

Record Comments: RC 28, 34, 35, 63, 69.

Narrative of Support and Opposition:

Department:

e The department opposes this proposal.

¢ Board regulations must be consistent with applicable statutes AS 44.62.020-.030. The board may
not legally adopt Proposal 189.

s Appears to intend to require a written agreement between a licensed guide (rather than, or in
addition to, a sport fishing operator) and each client, presumably before guided angling takes
place. This requirement would be in conflict with the sport fishing guide license statute, AS
16.40.270(d), which states:

A sport fishing guide may provide sport fishing guide services only to persons who have
engaged the services of the sport fishing operator by whom the sport fishing guide is
employed. A sport fishing guide may not contract directly with a person to provide sport
fishing guide services to a person unless the sport fishing guide also holds a current sport
fishing operator license.

Department of Law:
¢ Board does not have the authority to do this.

Federal Subsistence Representative: None
Support: None

Opposition:
* Board does not have authority to do this.

General:
¢ Provides competition and competition is healthy.
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Alaska Board of Fisheries Committee B Report

SSFP: None

3/17/2010

POSITIONS AND RECOMMENDATIONS

ADF&G Position: Oppose.

AC Positions: Support: None
Oppose: Fairbanks AC

Public Panel Recommendation: Consensus to oppose.
Board Committee Recommendation: No action.

Substitute Language: None.
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Alaska Board of Fisheries Committee B Report 3/17/2010
PROPOSAL 190 — 5 AAC 75.003. Emergency order authority. Allow crew members to retain fish
when clients are onboard as follows:

Charter crewmembers are unguided anglers and therefore their catch is not recorded under guided
anglers. The number of lines in the water cannot exceed the number of paying clients on board.

Staff Reports: RC 2.

Staff Comments: RC 2.

Deliberation Materials: None

AC Reports: RC 1; Advisory Committee Comment Tab, AC 1, 8, 9, 10, 11, 12, 13, 15, 16, 17, 18.
Timely Public Comment: RC 1, Public Comment Tab, PC 6, 22, 27, 29, 46, 47, 49,

Record Comments: RC 28, 30, 34, 35, 54, 63, 68.

Narrative of Support and Opposition:

Department:
o The department opposes this proposal.

¢ Restricting the retention of fish by sport fishing guides and sport fishing guide crew members
has been a flexible and effective tool for managing fisheries within GHLs or allocations.

Department of Law: None
Federal Subsistence Representative: None
Support:

+ Support with amendment to apply only to nonresident crews as in proposal 164,
* Crews need to buy license but cannot harvest fish which is unfair, especially to nonresident crew

members.
o Crew restrictions limit the ability to harvest in terminal harvest areas where harvest is
encouraged.
Opposition:

o Crews catch were adding to clients catch.
»  Proposal would be discriminatory.
¢ Would reopen potential avenues of abuses.

General: None

SSFP: None
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Alaska Board of Fisheries Committee B Report

3/17/2010

POSITIONS AND RECOMMENDATIONS

ADF&G Position: Oppose.

AC Positions: Support: Mat-Su Valley AC
Oppose: None

Public Panel Recommendation: No consensus.
Board Committee Recommendation: No recommendation.

Substitute Language:
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Alaska Board of Fisheries Committee B Report 3/17/2010

PROPOSAL 191 - 5 AAC 75.995. Definitions. Define official time for sport fisheries as follows:
Define official time for fisheries regulated by time.

Staff Reports: RC 2.

Staff Comments: RC 2.

Deliberation Materials: None

AC Reports: RC 1; Advisory Committee Comment Tab, AC 8, 9, 10, 12, 13, 16, 17, 18.

Timely Public Comment: RC 1; Public Comment Tab, PC 6, 22, 29.

Record Comments: RC 63.

Narrative of Support and Opposition:

Department:
o The department opposes this proposal and defers to the Board Enforcement Specialist for further
comment.

e Universal coordinated time is standard protocol.
Department of Law: None
Federal Subsistence Representative: None
Support: None
Opposition: None

General:
» Numerous methods of determining time.
o Current method is effective.

SSFP: None.
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Alaska Board of Fisheries Committee B Report

3/17/2010

POSITIONS AND RECOMMENDATIONS

ADF&G Position: Oppose.

AC Positions: Support: Sitka AC
Oppose: None

Public Panel Recommendation: No consensus.
Board Committee Recommendation: No recommendation.

Substitute Language: None.
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Alaska Board of Fisheries Committee B Report 3/17/2010

PROPOSAL 192 — 5 AAC 75.995(1). Definitions. Establish a definition of “artificial fly” as follows:
An elaboration the definition of “common methods known as flying tying.” Suggest the definition allude
to the fact that the “materials and chemicals designed and produces” for flies must be physically tied or
affixed onto the hook proper, utilizing a material different that the fishing line attached to the fly.
Another option would be to address that is not acceptable such as yarn (any material) in an egg loop or
anything affixed to the hook or above the hook without the application of a tying thread.

Staff Reports: RC 2.

Staff Comments: RC 2.

Deliberation Materials: None

AC Reports: RC 1; Committee Comment Tab, AC 8, 9, 10, 12, 13, 17, 18,

Timely Public Comment: RC 1; Public Comment Tab, PC 10, 22.

Record Comments: RC 335, 63, 69.

Narrative of Support and Opposition:

Department:
o The department opposes this proposal.
o The existing definition of “artificial fly” provides sufficient criteria to encompass the wide
variety of artificial flies sold commercially and manufactured by individual anglers.

o Modifying the definition may lead to future modifications of the definition whenever an artificial
fly is created that does not specifically meet the existing criteria.
Department of Law: None
Federal Subsistence Representative: None
Support: None
Opposition:
¢ Current definition is effective.
s A personal choice of the angler.

General: None

SSFP: None
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Alaska Board of Fisheries Committee B Report

3/1772010

POSITIONS AND RECOMMENDATIONS

ADF&G Position: Oppose.
AC Positions: Support: None
Oppose: Fairbanks AC
Kenai/ Soldotna AC
Public Panel Recommendation: Consensus to oppose.

Board Committee Recommendation: No recommendation.

Substifute Language: None.
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March 17, 2010

Board of Fisheries

Alaska Department of Fish and Game
P.O. Box 115526

Juneau, AK 99811-5526

RE: Request for emergency consideration / Pﬁmodfﬁ’b (9¢

The Organized Village of Kasarn (0.V.K.) voted in a council meeting to submit a
proposal to close all of District 2. The author of the proposal arbitrarily wrote in to ¢lose
a portion of District 2. The O.V K. would not have done this without identifying the
portion they wished considered for closure without identifying that portion in detail,

I would hope that the Board of Fisheries would accept this as a clarification and act
accordingly.

Respectfully,

ot
onald Leighton

Chair of the Customary and Traditional Use Committee
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March 17%, 2010

Board of Fish

Alaska Department of Fish and Game
P.O. Box 115526

Juneau, AK 99811-5526

RE: Request for an emergency consideration / FlepPasA (45

The Saxman AC asks for an emergency closure to summer commercial Dungeness crab
fishing. This is for all districts 1 & 2 and revert back to the previous management
scheme. October-February and thereby-delinking all of areas district 1 & 2 from the rest
of management Area A.

Problem: Closing down only portions of district 2 will further impact the rest of district 2
and all of district 1.

We strongly feel passing proposal 195 as it currently reads, creates an unforeseen,
unexpected event that threatens the resource.

“Further, any delay would be significantly burdensome to everyone in districts 1 & 2.
Sincerely,

L i é ossmmrgag.

Lloyd Gossman
Vice Chair-Saxman Advisory Committee
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To: Alaska Board of Fisheries

I wish to withdraw my proposal #165.

This seems to be a regional problem and not & statewide issue.

However, I do feel that the Board needs to develop some general policy or
guidelines on the “personal use” fishery statewide because there is too much

confusion around the state and no standards.

Thank you,

Steve Vanek

Submitted 3:14 pm on March 17, 2010
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Table 3.11, Regional estimates of sablefish total biomass (Age 2+), Partitioning was done using RPWs
from Japanese LL survey from 1979-1989 and domestic LL survey from 1990-2009. For 1960-1978, a

retrospective 4:6:9 pseudo-exponential 3 - year average of proportions was used.
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March 1, 2010
Board of Fish Proposal 184, Felt Sole prohibition proposal
Mr. Chairman and the rest of the Board,

As an owner of three sport fishing lodges in Alaska, two in Bristol Bay and one on
Kodiak Island, I strongly support proposal 184 for the purposes of eliminating the
use of felt soled wading boots in Alaska waters. This proposal is a proactive
regulation that should be embraced by the Board as well as the sport fishing
industry no matter what the financial consequences are. Invasive species have
devastated {lowing waters in other states and have crippled sport fishing and
industry that depends upon healthy fisheries. Imagine the financial consequences
should we have whirling disease outbreaks on the upper Kenai or the NakNek River.

The Board has the great opportunity to take action to help ensure that Alaska’s
waters continue to productive and healthy. The only allowable change to the
proposal in my opinion would be to allow for a phase-out period to have this
regulation take affect effective January 1, 2012. This would allow for industry
manufacturers to develop new lines of products and will provide consumers with a
variety of choices.

I encourage the Board to pass this regulation.

ey
Brian Kraft
Owner
Alaska Sportsman’s Lodge — Kvichak River
Alaska Sportsman’s Bear Trail Lodge — NakNek River

Kodiak Sportsman’s Lodge - Old Harbor, Kodiak

Po Box 231985 Anchorage, AK 99523 {907) 276.7605 www.fishasl.com




Borgeson & Burns, P.C. L M/q(—’w

100 Cushman Street, Suite 311
Fairbanks, AK 99701

(207) 452-1666

(907) 456-5055 (facsimile)

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
FOURTH JUDICIAL DISTRICT AT FAIRBANKS

THE ALASKA FISH AND WILDLIFE
CONSERVATION FUND, and

THE CHITINA DIPNETTERS
ASSOCIATION INC.,

Plaintiffs,
V.

STATE OF ALASKA, ALASKA
BOARD OF FISHERIES, and
ALASKA DEPARTMENT OF FISH
AND GAME,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. 4FA-09-966 Civil

MOTION FOR SUMMARY JUDGMENT

Every Alaskan, regardless of income or residence, has a right to harvest salmon
to feed his or her family. In 2003, the Board of Fisheries ignored a'history of Supreme
Court cases defining this right and declared that Chitina salmon stocks have not
customarily and ftraditionally supported subsistence uses. This action caused
thousands of Alaskan families to lose legal priority to these salmon in times of shortage.

This Court must correct the Board and restore the constitutional rights of over 8,000

Alaskans who annually dip salmon for food at Chitina.

MOTION FOR SUMMARY JUDGMENT

Alaska Fish and Wildlife Conservation Fund et al, v. State of Alaska ef al.
Case No.; 4FA-09-966 Civil

Page 1 of 67



Plaintiffs, the Alaska Fish and Wildlife Conservation Fund and the Chitina
Dipneﬁers Association Inc., through counsel, the law firm of Borgeson & Burns, PC,
move for summary judgment. They seek a declaration as to the invalidity of (1) the
“eight criteria regulation,” 5 A.A.C. 99.010(b), used by the Board to deny subsistence
status to the Chitina Subdistrict salmon fishery; and (2) the regulations promulgated by
the Board which classify Chitina as a non-subsistence fishery. The law is clear and
there are no genuine issues of fact. Plaintiffs are entitled to a declaratory judgment as
a matter of law.

BACKGROUND

This case arises out of the tangled history of joint state-federal management of
public resources in Alaska and the refusal of state authorities to abide by the Alaska
Constitution, as interpreted by the state Supreme Court, in connection with that
management. In particular, many state agencies, including the Department of Fish &
Game, Division of Subsistence, and Board of Fisheries, have refused to accept that the
Constitution guarantees all state residents equal access to natural resources regardless
of their place or residence, whether rural or non-rural. These officials believe that only
rural users can engage in true “subsistence” fishing and hunting, and they attempt to
implement that belief through tools such as the “eight criteria” regulation, a rule that
defines subsistence in terms of characteristics generally associated with indigenous
rural communities.

As one consequence of state officials’ intransigence on these matters, more than

8,000 Alaska residents who harvest salmon from the Chitina salmon fishery in order to

MOTION FOR SUMMARY JUDGMENT

Alaska Fish and Wildlife Conservation Fund et al. v. State of Alaska et al.
Case No.: 4FA-09-966 Civil

Page 2 of 67



feed themselves and their families have struggled for decades to regain official
recognition that they are participating in a “subsistence” fishery. In 1999, advocates for
these individuals finally persuaded the Board of Fisheries to restore Chitina’s status as
a subsistence fishery, only to have that status revoked just four years later after the
Board was persuaded by Division of Subsistence staff that the fishery did not meet the
requirements of the eight criteria regulation.

The determination to revoke Chitina's subsistence status was based on
regulatory criteria that are inconsistent with both the subsistence statute and the Alaska
Constitution. Moreover, that determination was based on a profoundly misleading
report furnished by the Division of Subsistence and grievously flawed reasoning by the
Board members who voted to revoke the subsistence rights of these Alaskans, as well
as by the state officials who advised the Board members. Without judicial intervention,
participants in the Chitina salmon fishery will continue to be denied their rightful status
under the law and the Board of Fisheries will continue to incorporate a de facto rural
preference into its determinations under the subsistence law.

STATEMENT OF FACTS
I History of Alaska’s Subsistence Laws

On December 2, 1980, Congress enacted the Alaska National Interest Lands

Conservation Act (ANILCA)." Title VIIl of ANILCA, codified at 16 U.S.C. §§ 3101-3126,

required that rural Alaska residents be given a priority for subsistence hunting and

" Pub. L. No. 96-487, 94 Stat. 2371 (1980).

MOTION FOR SUMMARY JUDGMENT

Alaska Fish and Wildlife Conservation Fund et al. v. State of Alaska et al.
Case No.: 4FA-09-966 Civil
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fishing on public lands.? Congress authorized the State of Alaska to implement the rural
subsistence preference by enacting laws of general applicability that conformed to the
requirements of Title VIII.?

The legislature adopted Alaska's first subsistence priority statute® in 1978, two
years prior to passage of ANILCA. That statute did not expressly limit eligibility for
subsistence hunting and fishing to rural residents, as required by Title VIIl of ANILCA.®
After ANILCA became law, however, the Alaska Boards of Fisheries and Game, whose
members were charged with implementing the state subsistence statute, adopted a
rural limitation by regulation in order to meet the ANILCA requirement® The same
regulation that instituted the rural limitation also set forth the eight criteria that the

Boards of Fisheries and Game would consider in order to identify subsistence uses’ —

2 See 16 U.S.C. § 3112(2).

® See id. § 3115(d).

1'Ch. 151, SLA 1978, reprinted in Bobby v. Alaska, 718 F. Supp. 764, 788-91 (D.

Alaska 1989).

® The statute provided:
“[S]ubsistence uses” means the customary and traditional uses in Alaska of wild,
renewable resources for direct personal or family consumption as food, shelter,
fuel, clothing, tools, or transportation, for the making and selling of handicraft
articles out of nonedible by-products of fish and wildlife resources taken for
personal or family consumption, and for the customary trade, barter or sharing
for personal or family consumption; for the purposes of this paragraph, “family”
means all persons related by blood, marriage, or adoption, and any person living
within the household on a permanent basis].]

Id. sec. 15.

® See 5 A.A.C. 99.010 (1982), reprinted in Bobby, 718 F. Supp. at 794-95. The

regulation stated that “subsistence uses are customary and traditional uses by rural

Alaska residents for food, shelter, fuel, clothing, tools, transportation, making of

handicrafts, customary trade, barter, and sharing.” 1d. 99.010(a)(2) (emphasis added).

" Id. 99.010(b). The regulation provided:
Customary and traditional subsistence uses by rural Alaska residents will be

MOTION FOR SUMMARY JUDGMENT
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criteria which, in accordance with the purpose for which they were devised, tilted
substantially in favor of rural and indigenous users.

In 1985, in Madison v. Alaska Dept. of Fish & Game,? the Alaska Supreme Court

identified by use of the following criteria:

(1) a long-term, consistent pattern of use, excluding interruption by
circumstances beyond the user’s control such as regulatory prohibitions;

(2) a use pattern recurring in specific seasons of each year;

(3) a use pattern consisting of methods and means of harvest which are
characterized by efficiency and economy of effort and cost, and conditioned
by local circumstances;

(4) the consistent harvest and use of fish or game which is near, or reasonably
accessible from, the user’s residence;

(5) the means of handling, preparing, preserving, and storing fish or game which
has been traditionally used by past generations, but not excluding recent
technological advances where appropriate;

(8) a use pattern which includes the handing down of knowledge of fishing or
hunting skills, values and lore from generation to generation;

(7) a use pattern in which the hunting or fishing effort or the products of that
effort are distributed or shared among others within a definable community of
persons, including customary trade, barter, sharing, and gift-giving;
customary trade may include limited exchanges for cash, but does not include
significant commercial enterprises; a community may include specific villages
or towns, with a hisiorical preponderance of subsistence users, and
encompasses individuals, families, or groups who in fact meet the criteria
described in this subsection; and

(8) ause pattern which includes reliance for subsistence purposes upon a wide
diversity of the fish and game resources of an area, and which provides
substantial economic, cultural, social, and nufritional elements of the
subsistence user's life.

id.
® 696 P.2d 168 (Alaska 1985).
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struck down the rural limitation adopted as part of 5 A.A.C. 99.010(a)(2), holding that
the limitation “conflictfed] squarely with the legislative intent” behind the 1978 statute.®
For reasons that were not explained in Madison, the Court did not address the eight
criteria for identifying customary and traditional subsistence uses set forth in 5 A.A.C.
99.010(b), and as a result these criteria, although they have been modified somewhat
over the years, still retain much of their original language favoring rural and indigenous
users.

As a result of the Court’s ruling, the State was no longer in compliance with Title
VIl of ANILCA."® In an attempt to avoid losing its authority to regulate subsistence
fisheries under Title VIil, the legislature amended the state subsistence law to provide
that “subsistence uses” were limited to uses by rural residents.” In 1989, in McDowell
v. State,’? the Alaska Supreme Court struck down the rural limitation adopted by the
legislature, holding that it violated sections 3, 5, and 17 of article VIII of the Alaska
Constitution.™ The Court explained that the Constitution guarantees “an equal right to
participate in fisheries, regardless of where one resides.”"*
Following McDowell, the Alaska legislature was unable to “resolve the dilemma

posed by the fact that Title Vil of ANILCA absolutely required a rural limitation in order

for Alaska’s subsistence law to qualify as a substitute for the federal subsistence

°1d. at 176.

9 See Bobby, 718 F. Supp. at 768.

"' Ch. 52, sec. 10, SLA 1986, reprinted in Bobby, 718 F. Supp. at 791-93.
12785 P.2d 1 (Alaska 1989).

P1d. atg.

14 id.

MOTION FOR SUMMARY JUDGMENT
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scheme, whereas the Alaska Constitution prohibited such a residency requirement.”’®

Notably, in the immediate aftermath of McDowell the legislature rejected several
proposals to amend the Alaska Constitution to permit a rural limitation on subsistence
hunting and fishing,'® and in the years since then the legislature has consistently
refused to approve any such amendment.” As a result, the federal government toék
over implementation of Title VIl on federal lands, and the state subsistence law,
treating all Alaskans equally, continued to apply in areas where the state had
jurisdiction.®

In 1992, the legislature amended the state subsistence law to eliminate
references to a rural limitation." In the same bill, the legislature also greatly reduced
the Boards’ discretion in interpreting the statutory term “customary and traditional” by
explicitly defining that term to mean “the noncommercial, long-term, and consistent
taking of, use of, and reliance upon fish or game in a specific area and the use patterns

of that fish or game that have been established over a reasonable period of time taking

1> John v. United States, Nos. A90-0484-CV (HRH), A92-0264-CV (HRH), 1994 WL
487830, at *4 (D. Alaska 1994), reversed in part by Babbitt, 72 F.3d 698.

'® See id.; Frank Norris, Alaska Subsistence: A National Park Service Management
History ch. 7 pt. A, available at hitp://www.nps.gov/history/history/online _books/norrist/.
" See Norris, supra note 16, ch. 7 pt. D.

'8 Babbitt, 72 F.3d at 701. In 1990 the Secretary of the Interior promulgated temporary
regulations for federal implementation of ANILCA, which became permanent in 1992.
See Temporary Subsistence Management Regulations for Public Lands in Alaska, 55
Fed. Reg. 27,114 (June 29, 1990); Subsistence Management Regulations for Public
Lands in Alaska, 57 Fed. Reg. 22,940 (May 29, 1992). The federal regulations included
a provision very similar to Alaska’s eight-criteria regulation. See 36 C.F.R. § 242 .16(b);
50 C.F.R. § 100.16(b).

¥ Ch. 1, SSSLA 1992 [
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into consideration the availability of the fish or game.”® The eight criteria, however,
have remained as a convenient tool for mischief by those who, despite the law,
continue to believe that the only true “subsistence” is practiced by rural, indigenous
Alaskans.

Il History of the Chitina Subdistrict Salmon Fishery

A. Ancient Times Through the 1990s

The Upper Copper River curves through southeastern Alaska for some 150
miles, following the Tok Cutoff and the Richardson Highway along the border of the
Wrangell-St. Elias National Park and Preserve from Slana in the north to Chitina in the
south, roughly 250 miles east of Anchorage and 250 miles south of Fairbanks. For
centuries the river basin has been home to the Ahtna, who have fished for salmon in
the river using dipnets and, more recently, fishwheels.*’ Archaeological evidence
indicates that the Ahtna were fishing for salmon in the Upper Copper River as early as
1,000 A.D.%* The Division of Subsistence (DOS) of the Alaska Department of Fish and
Game (ADF&G) reported that in the nineteenth century, “Ahtna fished [for salmon in the

Copper River] with long handled dip nets. Fishers stood on rock outcroppings that

123

extended into the river or on platforms built out over the water. Historical

photographs of subsistence dipnetting at Chitina were published in a 2003 DOS staff

20
Id. sec. 4.
2! Materials for Dec. 5-6, 2000 Public Meeting of Federal Subsistence Board at 22, 29
£Staff Analysis for Proposal FP01-15) [hereinafter FSB 2000 Staff Report] [(EEEE.
Id. at 22.
2 William E. Simeone and James A. Fall, Division of Subsistence, Alaska Dept. of Fish
& Game, Patterns and Trends in the Subsistence Salmon Fishery of the Upper Copper

MOTION FOR SUMMARY JUDGMENT

Alaska Fish and Wildlife Conservation Fund et al. v. State of Alaska et al.
Case No.: 4FA-09-966 Civil

Page 8 of 67



report.”*

Road construction during World War 11I° brought an influx of non-Natives who
adopted the traditional dipnet salmon-fishing practices of the Ahtna, in some cases
learning about dipnetting from local residents.”® DOS reports that “[rlesidents of
Fairbanks began fishing regularly at Chitina in the late 1940s. According to oral
tradition, at least one Fairbanks resident fished at Chitina as early as 1938 or 1939, but
the fishery did not become popular until after World War 11.”*" The first Fairbanksans to
fish at Chitina generally used a traditional Ahtna fishing site called Salmon Point, which
they learned about from a Chitina Native named Paddy King.”® From Salmon Point the
fishery spread down the Copper River toward Fox and O'Brien Creeks,” and by the
1960s there were two major areas where people fished: O'Brien Creek and Fox

Creek.”® At that time, “people camped at O'Brien Creek and canned their fish right

River, Alaska 12 (2003) [hereinafter DOS 2003 Chitina Study] [¢Ezeagi

“t See James A. Fall & William E. Simeone, Division of Sub5|stence Alaska Dept. of
Fish & Game, Customary and Traditional Use Worksheet: Salmon: Chltlna Subdistrict,
Prince William Sound Management Area 31-32 (2003) [hereinafter DOS 2003 C&T
Worksheet] (Ex. A to Complaint). All page references to the 2003 C&T Worksheet refer
to “master page” numbers.

% |n 1927, the Richardson Highway was opened to automobile traffic, linking Fairbanks
with the Copper River Basin; and in 1940, the Glenn Highway was completed, linking
Anchorage with the Basin. FSB 2000 Staff Report, supra note 21, at 24.

* DOS 2003 C&T Worksheet, supra note 24, at 33.

?7 DOS 2003 Chitina Study, supra note 23, at 23. The 2003 study contains information
obtained through interviews with Fairbanks residents Bud Weise (who first fished at
Chitina in 1947), Walter Eberhard (1949), Sam Scott (1955), Charles Crawley (1963},
and Stan Bloom {1964). See [d. at 23-27.

% 1d, at 23.

**1d. at 24.

®1d._ at 25.
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there.”!

The popularity of the Chitina fishery with nonlocals began to expand dramatically
in the 1960s. Between 1960 and 1969, dipnet harvests of salmon in the Upper Copper
River rose hy a factor of 14, and by the end of the decade dipnets accounted for 74
percent of the total harvest.* Due to the “increasing number of subsistence fishermen
and concern over low escapements,” the State moved in 1966 to reduce the length of
the fishing season by two weeks, but strong resistance from the Ahtna caused the
Governor to retreat from this plan.*® By 1970, nonlocal subsistence fishermen had
begun to substantially outhumber local Ahtna in the Upper Copper River subsistence
fishery, particularly in the roughly ten-mile stretch of river south of the Chitina-McCarthy
Road Bridge (the area that is now the Chitina Subdistrict personal use fishery).>*

By this time local and nonlocal users were distinguished mainly by gear type:
“Local residenis used fishwheels and nonlocal residents used dip nets to harvest
salmon.”® Dipnetters could fish more effectively below the bridge, where high canyon
walls surrounding a deep, fast river resulted in salmon being concentrated in back
eddies. Fishwheelers, on the other hand, found productive fishing above the bridge,
where braiding of the river resulted in a slower current and numerous spots where a

wheel could more easily be set up, tended, and maintained. Nonlocals generally

37 |d. at 26.

%2 |d. at 35.

*d. at 35-38.

* 1d. at 39-40; FSB 2000 Staff Report, supra note 21, at 26.

* FSB 2000 Staff Report, supra note 21, at 26; see also DOS 2003 Chitina Study,
supra note 23, at 39—40.
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employed dipnets rather than fishwheels because they were easier to transport and did
not require a permanent presence on or near the river, and also because public access
to the prime fishwheel sites above the bridge was very limited due fo lack of road
access and private land ownership. Both groups, however, used the fish they
harvested to feed their families, and both were managed under the same subsistence
regulations.

This situation, however, was viewed as problematic by State regulators. In an
effort “to balance local and nonlocal uses,”® in 1977 State fishing regulators divided the
Upper Cover River District into two distinct subdistricts: the Chitina Subdistrict,
consisting of the approximately ten-mile stretch of river to the south of the Chitina-
McCarthy Road Bridge, and the Glennallen Subdistrict, consisting of “all the remaining
waters of the Upper Copper River District” (roughly 135 miles of river).*” In 1979, the
regulators declared the Chitina Subdistrict a dipnet-only subsistence fishery and the
Glennallen Subdistrict a fishwheel-only subsistence fishery, further segregating local
and nonlocal users.®® In February 1984, the Board of Fisheries “determined that
salmon stocks of the Chitina Subdistrict . . . [did] not support customary and traditional

uses,” while at the same time making a positive customary and traditional use finding

% FSB 2000 Staff Report, supra note 21, at 26.

% 5 AA.C.01.605. The Chitina Subdistrict formally extends from “the downstream
edge of the Chitina-McCarthy Road Bridge” to “an east-west line crossing the Copper
River approximately 200 yards upstream of Haley Creek, as designated by ADF&G
regulatory markers.” Id.; see also Division of Sport Fish, Alaska Dept. of Fish & Game,
Map of the Copper River Fishery Subdistricts, htitp://www.sf. adfg state.ak. us/
Management/Areas.cfm/FA/copperSusitnaChitina.copperMap {EEN)

% FSB 2000 Staff Report, supra note 21, at 24.
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for the Glennallen salmon stocks.®® [n this way, the distinction ‘between local
fishwheelers fishing above the bridge and nonlocal dipnetters fishing below the bridge
“resulted in the Chitina Subdistrict being reclassified only as a personal use fishery and
the Glennallen Subdistrict as a subsistence fishery.”*® Under regulations then in effect,
the Glennallen subsistence fishery was open only to rural residents, who wefe free to
use either fishwheels or dipnets,*! whereas non-rural residents were confined to the
much smaller Chitina personal use fishery and were only allowed to use dipnets.*?
The determination to segregate the subdistricts and deny a subsistence priority
to Chitina dipnetters was made based on state regulations which at the time included
an unconstitutional rural residency requirement on subsistence uses. After the rural
limitation imposed by the Boards was declared illegal, the Board of Fisheries briefly
combined the Chitina and Glennallen Subdistricts into a single subsistence fishery open
to all state residents.* When the legislature restored the rural limitation, the Board
reinstated the 1984 regulations making the Glennallen Subdistrict a subsistence fishery
open to rural residents only and the Chitina Subdistrict a personal use fishery open to
all state residents.”* After the Supreme Court’s decision in McDowell held that the rural

limitation was unconstitutional, the Glennallen subsistence fishery was opened to all

% DOS 2003 C&T Worksheet, supra note 24, at 17.

© FSB 2000 Staff Report, supra note 21, at 26.

1 DOS 2003 C&T Worksheet, supra note 24, at 17; FSB 2000 Staff Report, supra note
21, at 24.

* The use of fishwheels was briefly allowed in the Chitina Subdistrict from 1986 to
1989, but from 1989 on, fishing in Chitina was by dipnet only. FSB 2000 Staff Report,
supra note 21, at 25.

% DOS 2003 C&T Worksheet, supra note 24, at 17.
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state residents (although it remained topographically less suitable for dipnetting, the
method of harvest favored by nonlocal users). Surprisingly, however, the Board took
the view that MéDoweIl “had no effect on the classification of the fishery in the Chitina
Subdistrict as personal use.”

Following McDowell, regulatory responsibility for the Upper Copper River District
was divided between the Alaska Board of Fisheries, which was responsible for
implementing the state subsistence statute in areas of state jurisdiction, and the
Secretary of the Interior, who was responsible for implementing Title VIII of ANILCA in
areas of federal jurisdiction. State and federal policy with regard to the Chitina
Subdistrict salmon fishery ultimately diverged so that today the federal government

classifies the fishery as “subsistence” and the State classifies it as “personal use.”

B. State and Federal Board Determinations, 1999—2008

The post-McDowell status quo persisted until December 1999, when the Board of
Fisheries adopted Proposal 44 to make a positive customary and traditional use ("C&T”)
finding for the Chitina Subdistrict salmon fishery and accordingly issued regulations
changing the status of the fishery from personal use to subsistence:*°

A key element in making this determination was whether continuity existed

between the post-statehood urban-based dipnet fishery and the use patterns

established by Ahtna Athabaskans and other Copper River Basin residents in an

earlier time. Through testimony offered mostly by representatives of the Chitina
Dipnetters Association (CDA) the BOF decided there was continuity.*’

“ gy
45 ﬁ._

4 |d. at 20.

47 DOS 2003 Chitina Study, supra note 23.
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Shortly thereafter the Federal Subsistence Board (FSB), the entity responsible for
administering the federal subsistence management program under Title Vill of
ANILCA,*® made its first positive C&T determination for the Chitina Subdistrict salmon
fishery. Unlike state law, federal law requires that C&T determinations “identify the
specific community[] or area[]” that is considered to have customarily and traditionally
used the fish stocks in question.”® In 2000, the FSB unanimously adopted a proposal
by the Cobper River Native Association (CRNA) to determine that eight communities in
the Copper Basin had customarily and traditionally used the Chitina salmon stocks for
subsistence.’® A staff report prepared for the FSB’s 2000 meeting provided substantial
evidence in support of the C&T finding.’" In 2001, the FSB unanimously adopted
another proposal, this time to expand the C&T finding for the Chitina Subdistrict salmon
stocks to fifteen additional communities and two additional areas in the Copper Basin.>
CRNA supported this expanded C&T determination.>

Despite their organized testimony concerning the customary and traditional use
of salmon in the Chitina Subdistrict — resulting in positive federal C&T findings —

CRNA and other Copper Basin Native organizations resolutely opposed the state C&T

“® See 36 C.F.R. § 242.10.

9 |d, § 242.16(a); see also id. § 242.10(d)(4)iii).

%% See Materials for Dec 5-6, 2000 Public Meeting of Federal Subsistence Board at 15
(Proposal FP01-15) [{Ex8k; Transcript of Dec. 6, 2000 Public Meeting of Federal
Subsistence Board at 4, 207-08 (@548 (adopting Proposal 15 by unanimous
consent), available in full at http://alaska.fws.gov/asm/pdf/board/001206 pdf.

®1 See FSB 2000 Staff Report, supra note 21.

%2 See Transcript of Dec. 11, 2001 Public Meeting of Federal Subsistence Board at 13—
17 [(=X®W. available in full at hitp://alaska.fws.gov/asm/pdf/board/011211.pdf.

53 See id, at 1415 (comments of Gloria Stickwan, appearing on behalf of CRNA).
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finding made in 1999. "Almostimmediately” after the Board’s 1999 decision, the Native
regional corporation Ahtna, Inc. announced that it was “vehemently opposed” to the
creation of a state subsistence fishery in Chitina and asked the Board to appoint a
review committee to reconsider its actions.>* On March 28, 2000, in response to Ahtna,
Inc.’s petition, a three-person subcommittee of the Board held a public meeting in
Anchorage to look for “new information that might warrant immediate reconsideration”
of the C&T finding.*® When the meeting failed to produce any new information, the
Board denied the request for reconsideration.®®

As a direct result of the Board’s actions in December 1999 and March 2000, DOS
“decided it was necessary to update information for the [Board of Fisheries] and to
focus the survey on the eight criteria for customary and traditional use.” Therefore, in
the summer of 2000 — just a few months after the Board’s decision to recognize a
subsistence fishery at Chitina — DOS, in collaboration with CRNA and two other Ahtna
organizations, commenced work on a new study examining “patterns and trends” in the
Upper Copper River salmon fisheries.”® Funding for this study was provided by the
Office of Subsistence Management of the U.S. Fish & Wildlife Service.”® As the
centerpiece of the new study, DOS and the Ahtna organizations conducted a survey of

Chitina and Glennallen users with questions that were supposed to “elicit information

' DOS 2003 Chitina Study, supra note 23, at 52.
55
Id. at 53.
% qd.
*1d. at 9.
8 1d. at 9—10, 76; DOS 2003 C&T Worksheet, supra note 24, at 26.
% DOS 2003 Chitina Study, supra note 23, at 76; DOS 2003 C&T Worksheet, supra
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concerning the eight criteria.”® The study’s authors explained:
While presenting their arguments to reclassify the dipnet fishery as a subsistence
fishery in 1999, the Chitina Dipnetters Association (CDA) claimed that the
dipnetters were also continuing a pattern of use begun by Ahtna. . . . In other
words, it was argued that there was little difference between rural and urban
patterns of use. The goal of the survey was to examine to what degree this
generalization was true by comparing the contemporary Ahtna pattern of use
with the pattern followed by fishermen who lived outside the Copper River
Basin.®!
The survey sampling and interview methodology was dramatically different in Chitina,
where respondents were selected at random and interviewed by an ADF&G employee
who did not disclose the purpose of the questions, as opposed to Glennallen, where
there was a deliberate oversampling of well-known, long-term Ahtna users who were
interviewed in their homes by staff members of the three Ahtna organizations
collaborating in the project and were aware of the survey’s purpose.®” Based on the
entirely predictable results of that slanted survey, DOS assembled a new Customary
and Traditional Use Worksheet (“C&T Worksheet”) to advise the Board regarding
whether the Chitina fishery satisfied the eight criteria.
in 2003, CRNA and several other Ahtna organizations sponsored Proposal 42
asking the Board of Fisheries to repeal the positive C&T finding it had made for the

Chitina Subdistrict just four years earlier.”* Ahtna, Inc. submitted comments urging the

adoption of CRNA’s proposal, noting that “[t]he dip netters, primarily from urban areas,

note 24, at 26.
% DOS 2003 Chitina Study, supra note 23, at 10.
61
Id. at 76.
%2 See id. at 11, app. C; infra TAN 134—140.
% See Alaska Board of Fisheries, 2002/2003 Proposal 42 G-
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do not have traditional and customary use determination [sic] of salmon as the Ahtna
people. . .. They travel from Anchorage, Fairbanks, or other urban areas, [to] harvest
salmon, and they have a lifestyle and income that is much different than Ahina
people.”® By a vote of 4 to 3, the Board adopted Proposal 42.%° The Board found that
the new C&T Worksheet prepared by DOS, and in particular the new survey data
compiled by DOS and the Ahtna organizations, represented “significant new
information” that justified reversing its previous decision.®® Based on the information in
the C&T Worksheet, the Board found that Criterion 8 and, “to some extent,” Criteria 1
and 6 of Alaska’s eight-criteria regulation “were not met in the current pattern of use in
the Chitina Subdistrict dipnet fishery.”®’

Subsequently the Board refused to act on two proposals, one in 2005 and the
other in 2008, that asked it to reconsider its determination.’® In both cases, the Board
found insufficient new information to justify reconsidering its decision. In both 2005 and
2008, the Board relied on the same C&T Worksheet it had utilized in 2003, which DOS

resubmitted without substantial changes.”® The Board’s current regulatory policy is

% Letter from Ken Johns, President and CEO of Ahtna, Inc., to Alaska Board of
Fisheries 2—-3 (Jan. 9, 2003) xS .

®® Alaska Board of Fisheries, Summary of Actions Taken at Jan. 31—Feb. 6, 2003 Public
g\éleeting at 6 (Ex. C to Complaint at 6).

Id.

7 DOS 2003 C&T Worksheet, supra note 24, at 20.
® See Alaska Board of Fisheries, Summary of Actions Taken at Dec. 1-6, 2005 Public
Meeting at 1 (no action taken on Proposal 3) (Ex. D to Complaint at 1); Alaska Board of
Fisheries, Preliminary Summary of Actions Taken at Dec. 1-7, 2008 Public Meeting at 1
gno action taken on Proposal 1) (Ex. E to Complaint at 1).

? See DOS 2003 C&T Worksheet, supra note 24, at 9, 11.
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embodied in 5A.A.C.01.616(a)’’ and 5 A.A.C. 77.591, the “Copper River Personal Use
Dip Net Salmon Fishery Management Plan.”

As a consequence of the Board’s decision in 2003, for the last five years the
Chitina fishery has been managed as a personal use fishery with weekly fishing periods
and limits established by emergency order.”" Users are required to have a sport fishing
license.” Moreover, because the Chitina fishery lacks subsistence status, its needs are
secondary to those of the commercial salmon fishery located at the mouth of the
Copper River. Pursuant to the subsistence statute and ADF&G regulations, the
commercial fishery must be managed so as to ensure that upriver subsistence harvest
needs are met.”® However, because the Chitina personal use fishery lacks subsistence
status, its needs are subordinated to those of the commercial fishery. Current ADF&G
regulations specify that if the commercial fishery does not open for 13 consecutive days
due to weaker-than-expected salmon runs, then the harvest limit for Chitina is
automatically slashed to just 50,000 salmon (from a normal level of 100,000 to

150,000).” These regulations have caused fishing periods at Chitina'to be reduced

5 A.A.C. 01.616(a) contains the Board’s positive C&T findings for salmon stocks in
the Glennallen Subdistrict and other fish stocks in the Prince William Sound Area. The
positive C&T finding for Chitina salmon stocks was excised in 2003.

" Management of the Copper River Personal Use (Chitina Subdistrict) and Subsistence
(Glennallen Subdistrict) Salmon Fisheries, http://www.sf.adfg.state.ak.us/Management/
areas.cfm/FA/copperSusitnaChitina.manageCurrent (last accessed March 10, 2009)
(s, O :

5 AAC.77.010(a).

" See A.S. 16.05.258(b); 5 A.A.C. 24.360.

" See 5 A.A.C. 77.591(f). The Board invoked this rule to reduce the overall harvest
limit for Chitina during the 2008 season. See News Release, Division of Sport Fish,
Alaska Dept. of Fish & Game, Amendment to the 2008 Copper River Personal Use Dip
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and have made the fishery subject to closure on short notice, which presents a serious
challenge for individuals who need to make plans in advance to travel to the fishery
(particularly those who must take time off from work in order to fish).”

A subsistence priority for Chitina would not represent a serious economic threat
to commercia[ fishing interests, because the commercial harvest of Copper River
salmon vastly exceeds all other harvests combined. From 1996 through 2005, the
commercial ﬁshery-harvested an average of 1,535,618 sockeye salmon, 262,844 coho
salmon, and 46,814 Chinook (king) salmon per year.”® By comparison, the combined
harvest of the Chitina and Glennallen Subdistrict fisheries over that same period
averaged only 169,881 sockeyes, 2,624 coho, and 6,299 kings.77 Nonetheless,
commercial fishers (including those who sit on the Board of Fisheries} have been
staunch opponernis of a subsistence designation for the Chitina dipnet fishery. As a
result, not only is the Chitina personal use fishery subject to emergency closures based

on the success of the commercial fishery, but if the:size of the Copper River salmon

Net Salmon Fishery Schedule (July 14, 2008) [{=8igi

™® See, e.q., Tim Mowry, “Chitina Dip Net Harvest Drops Fairbanks Daily News-Miner
Feb. 12, 2009 (reportlng that in 2008 “fishing time and harvest limits for dip-
netters were cut late in the season”); see also Brochure, Division of Sport Fish,
Alaska Dept. of Fish & Game, Fishery Regulations and Public Access for the Chitina
Subdistrict Personal Use Salmon Fishery (April 2008) @8Ry (‘The fishery in the
Chitina Subdistrict is open from June 1 through September 30 during periods
established by emergency order. . . . Call to verify opening dates and times before
traveling to Chitina.”).
"® See Glenn Hollowell et al., Divisions of Sport Fish & Commercial Fisheries, Alaska
Dept. of Fish & Game, 2005 Prince William Sound Area Finfish Management Report 44
app. A1, 46 app. A3, 47 app. A4 (2007) [(EESSY (calculations based on data presented
in report) available in full at http://www sf. adfg state.ak.us/FedAidPDFs/fimr07-33.pdf.

" See id. (calculations based on data presented in report).
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runs were to drop in future seasons, the Chitina fishery would be at risk of being shut
down entirely — while the commercial fleet downriver would be able to continue its
harvest without any limit, and the Glennallen subsistence fishery upriver would be able
to maintain its limit of 500 salmon per household.™
STANDARD OF REVIEW

Summary judgment is proper only where no genuine issues of material fact exist
and the moving party is entitled to judgment as a matter of law. Alaska R. Civ. P. 56(c).
The moving party bears the burden of proof and all reasonable inferences are drawn in

favor of the non-movant. Wilson v. Pollett, 416 P.2d 381, 383—-84 (Alaska 1981).

ARGUMENT

This motion seeks summary judgment as to the validity of the eight criteria
regulation and the validity of the Board of Fisheries’ regulatory determination to repeal
its positive C&T finding for the Chitina Subdistrict.

Section | demonstrates that the eight criteria regulation is facially invalid because
it is inconsistent with the subsistence statute. The regulation does not serve to clarify
any ambiguous statements by the legislature, but instead introduces a number of
criteria that have no statutory basis and that serve only to bias C&T determinations in
favor of residents of rural communities that exist near the resource, and against non-
rural users who travel to the resource.

Section 1l demonstrates that even if the eight criteria regulation is valid, the

Board's 2003 determination to repeal its positive C&T finding for the Chitina Subdistrict

"8 See 5 A.A.C. 01.630(e)(9)D).
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was a legally invalid and constitutionally infirm reguiatory decision. The Board’s
decision was unreasonable and arbitrary for the following reasons: (1) the Board relied
on an impermissible and misleading comparison between the Chitina and Glennallen
user groups; (2) the Board misapplied each of the regulatory criteria {1, 6, and 8) on
which it based its decision; (3) the Board based its evaluation of the Chitina Subdistrict
use pattern on percentages rather than absolute numbers, thereby perversely allowing
the constitutionally based “all Alaskans” policy to result in elimination of the subsistence
fishery; and (4) the Board failed to reconcile its negative C&T finding for Chitina salmon
stocks with its positive C&T finding for non-salmon finfish stocks throughout the Upper
Copper River Basin.

Section lll demonstrates that the disparate treatment of the Chitina and
Glennallen Subdistricts by both the Board of Fisheries and the Division of Subsistence
violates Chitina users’ constitutional rights to equal protection of the law and uniform
application of resource allocation laws. The Board recognized in 2003 that simifar
demographic changes have taken place in both subdistricts; yet while the Board and
DOS moved quickly to revoke Chitina’s subsistence status based on those changes,
they have declined to take any action with respect to Glennallen’s status.

.. The “Eight Criteria Regulation” Is Facially Invalid.

A. Leqgal Standard

Courts in Alaska apply a three-part analysis to determine the validity of
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administrative regulations.” First, they ask whether the legislature has delegated
authority to the administrative agency to promulgate regulations.’® Next, they ask

whether “the regulation is consistent with and reasonably necessary to implement the

181 »82

statutes authorizing its adoption™' and whether it is “reasonable and not arbitrary.
On the question of consistency, “the court exercises its independent judgment, unless
the issue involves agency expertise or the determination of fundamental policy
questions on subjects committed to an agency,” in which case the court defers to the
agency’é interpretation “so long as it is reasonable.”® Finally, the court decides on the
basis of a de novo review whether the regulation conflicts with any state statutes or
constitutional provisions.®* The party challenging the regulation bears the burden of
proving it is invalid.®
B. The Eight Criteria Regulation Is Invalid Because It Is Not Consistent

with, Reasonably Necessary To Implement, or a Reasonable
Interpretation of the Subsistence Statute.

In 1982 the Boards jointly adopted the eight-criteria regulation, 5 A.A.C.

® See O’'Callaghan v. Rue, 996 P.2d 88, 94-95 (Alaska 2000).
% 1d. at 94; see also A.S. 44.62.020 (providing that to be effective, a regulation “must be
within the scope of authority conferred and in accordance with standards prescribed by
other provisions of law”). Plaintiffs concede that A.S. 16.05.251(6) and .255(5)
authorize the Boards of Fisheries and Game to promulgate regulations regarding the
classification of fish and game into various regulatory categories.
8 O'Callaghan, 996 P.2d at 94 (quoting Chevron U.S.A. Inc. v. LeResche, 663 P.2d
923, 927 (Alaska 1983)); see also A.S. 44.62.030 (providing, as a requirement of
Alaska’s Administrative Procedure Act, that a regulation “is not valid or effective unless
consistent with the statute and reasonably necessary to carry out the purpose of the
statute”).
22 O’Callaghan, 996 P.2d at 94.

Id.
8 |d. at 95.
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99.010(b), to guide them in making C&T determinations. The regulation was adopted
as part of the effort by the Boards to institute a rural limitation on subsistence uses,? an
effort that was subsequently declared unconstitutional. But even though the rural
limitation has been struck out of the law, the eight criteria regulation designed and
implemented to effectuate the rural limitation remains in force with only slight
modifications. This discriminatory regulation is not consistent with the subsistence
statute and is not reasonably necessary to carry out the statute’s purpose. Moreover,
the regulation continues to perpetuate an implicit rural preference that is contrary to the
Alaska Constitution as interpreted in McDowell.

This Court should apply its independent judgment to determine that the eight
criteria regulation is inconsistent with the statute. The regulation does not interpretor
clarify an ambiguous term that has not already been defined by the legislature, and
therefore it cannot be said to reflect the application of agency expertise to a policy
question that the legislature committed to the agency.?” That the statute clearly defines
customary and traditional subsistence uses makes clear that the legislature did not
intend to commit the development of “criteria” to the discretion of the Boards. Even if
this Court takes a deferential approach, however, the eight criteria regulation is still
invalid because it is not a reasonable interpretation of the subsistence statute. The

statute itself is clear and complete, and the eight criteria — with language commonly

% 1d.

% See supra TAN 6-7.

8 Cf. O’Callaghan, 996 P.2d at 94 (stating that whether a roe stripping regulation
issued by ADF&G was consistent with the salmon waste statute “is one of statutory
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used by anthropologists to describe the customs and traditions of Alaska Natives —
have only led to confusion and illegal discrimination against non-rural Alaskans.

The subsistence statute requires the Board of Fisheries to identify fish stocks

»88

“that are customarily and traditionaliy taken or used for subsistence.”™" It provides clear

definitions for each of its operative terms. It defines “subsistence uses” as

the noncommercial, customary and traditional uses of wild, renewable resources
by a resident domiciled in a rural area of the state® for direct personal or family
consumption as food, shelter, fuel, clothing, tools, or transportation, for the
making and selling of handicraft articles out of nonedible by-products of fish and
wildlife resources taken for personal or family consumption, and for the
customary trade, barter, or sharing for personal or family consumption; in this
paragraph, “family” means persons related by blood, marriage, or adoption, and
a person living in the household on a permanent basis[.]*®

The statute further defines “customary and traditional” as “the noncommercial, long-
term, and consistent taking of, use of, and reliance upon fish or game in a specific area
and the use patterns of that fish or game that have been established over a reasonable
period of time taking into consideration the availability of the fish or game.”’

Thus, the statute itself establishes a simple and straightforward test for C&T
determinations: there must be a pattern of taking, use, and reliance thatis (1) for one of

several enumerated purposes, including for direct personal or family consumption as

food; (2) noncommercial; (3) long-term; (4) consistent; and (5) established over a

interpretation to which we should apply our independent judgment”).

8 A.S. 16.05.258(a).

8 Although the legislature has never amended the definition to remove this rural
limitation, it is clear that the language has no force after McDowell.

" AS. 16.05.940(33).

" 1d, 16.05.940(7).
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reasonable period of time.

These are the only criteria the statute prescribes to identify fish stocks that are
eligible for subsistence harvesting. However, under the guise of implementing these
simple and straightforward statutory provisions, the Boards have continued to apply the
eight criteria regulation {5 A.A.C. 99.010(b)) that they first adopted in 1982, at a time
when there was no statutory definition of “customary and traditional” and the Supreme
Court had not yet held that a rural preference is unconstitutional. The regulation is a
model of administrative complexity; it is rife with ambiguity; it ensures that C&T
determinations will be deeply subjective; and it has virtually no basis in the statute. As
amended most recently in 1992 and 1993,% the eight criteria regulation provides:

Each board will identify fish stocks or game populations, or portions of stocks

or populations, that are customarily and traditionally taken or used by Alaska

residents for subsistence uses by considering the following criteria:

(1) along-term consistent pattern of noncommercial taking, use, and reliance on

the fish stock or game population that has been established over a
reasonable period of time of not less than one generation, excluding
interruption by circumstances beyond the user's control, such as
unavailability of the fish or game caused by migratory patterns;

(2) a pattern of taking or use recurring in specific seasons of each year;

(3) a pattern of taking or use consisting of methods and means of harvest that
are characterized by efficiency and economy of effort and cost;

(4) the area in which the noncommercial, long-term, and consistent pattern of
taking, use, and reliance upon the fish stock or game population has been
established,;

(5) a means of handling, preparing, preserving, and storing fish or game that
has been traditionally used by past generations, but not excluding recent

%2 For the text of the eight criteria regulation as adopted in 1982, see supra note 7.
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technological advances where appropriate;

(6) a pattern of taking or use that includes the handing down of knowledge of
fishing or hunting skilts, values, and lore from generation to generation;

(7) a pattern of taking, use, and reliance where the harvest effort or products of
that harvest are distributed or shared, including customary trade, barter, and
gift-giving; and

(8) a pattern that includes taking, use, and reliance for subsistence purposes
upon a wide diversity of fish and game resources and that provides
substantial economic, cultural, social, and nufritional elements of the
subsistence way of life.*

Criterion #1 includes ali of the statutory requirements for a C&T finding (plus a Board-
imposed requirement that defines a “reasonable period of time” as being no less than
“one generation”). What purpose, then, do the other seven criteria serve? Among
other things, they provide that the fish must be harvested with “efficiency and economy”
and handled in a manner “that has been traditionally used by past generations”; that
fishing “skills, values, and lore” must be handed down “from generation to generation”;
that fish harvested must be “distributed or shared”; and that the individuals harvesting
the fish must rely upon a *wide diversity” of fish and game resources and must use the
harvest as a source of “substantial economic, cultural, social, and nufritional elements
of the subsistence way of life.”

These requirements are clearly designed to paint a picture of a rural, indigenous

community and to establish that community as the standard against which all activities

must be judged to determine whether they are truly “subsistence uses.” The eight

criteria allow those who continue to believe in a rural preference to justify comparing
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user groups rather than uses of the fish stock or game population. Yet these
requirements have no conceivable basis in the subsistence statute, a statute that
carefully and completely defines each of its operative terms.**

Until now, Alaska courts have never been asked to review the validity of the eight

criteria regulation. [n Payton v. State,” the plaintiffs challenged the Board’s

interpretation of the eight criteria regulation as requiring a familial relationship between
current users and prior generations of users. Importantly, the Court in Payton
commented that under the “plain language of A.S. 16.05.258(a) and A.S. 16.05.940(7),”
the focus in C&T determinations is on “whether the use has occurred consistently for an
extended period of time.”® The Board’s kinship requirement was therefore invalid, and
the Paytons’ challenge was upheld. Plaintiffs in-this case are asking the Court to take
the next logical step and invalidate the entire eight criteria regulation on the ground that
the regulation, like the interpretation struck down in Payton, “inappropriately restrict[s]

»n97

[Plaintiffs’] ability to establish a subsistence fishery™" by imposing standards that shift
the focus of the C&T inquiry from the statutory requirements of consistency and
duration to unrelated considerations such as the cultural, social, and economic context

in which the harvest takes place.

5 A.A.C.99.010(b).

* Arguably, “long-term,” “consistent,” and “reasonable period of time” are ambiguous
and could benefit from regulatory or judicial clarification; but the requirements set forth
in the eight criteria regulation cannot possibly be understood as reasonable
interpretations of those terms.

% 938 P.2d 1036 (Alaska 1997).

% 1d. at 1043.

o7 Id.
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An interpretation of “customary and traditional” that adheres to the plain language
of the subsistence statute, and bafs consideration of the hazy factors listed in the eight
criteria regulation, is consistent with the legislature’s intent. When the legislature
amended the subsistence statute in 1992, the bill it ultimately adopted was a
compromise between the proposal submitted by the Governor's Subsistence Advisory
Council and alternative bills drafted by individual legislators. Notably, however, the
definition of “customary and traditional” that the legislature adopted in 1992 was very
similar to that proposed by the Advisory Council.”® The Council's proposal did not
include any language attempting to limit “customary and traditional” uses to those that
took place in a particular cultural context, but required only that such uses be
noncommercial, consistent, and established over a sufficient period of time. The
Council explained, “The intent of this definition is that any stock or population that is
presently used for subsistence be classified as such, but classification not occur just
because there have been incidental or random takes for subsistence at some time in
the past.”® In other words, the definition was designed to exclude uses that were not
sufficiently long-term and consistent. However, there is no indication that the Council

intended for its definition of “customary and traditional” to be used to exclude uses that

% The Advisory Council’s bill would have defined “customary and traditional” as “the
noncommercial, long term, consistent, and ongoing dependence on the taking and use
of fish or game in a specific area and the use patterns and harvest levels of that fish or
game that have been established over at least one preceding generation of users.”
Governor’'s Subsistence Advisory Council, “An Act Relating to the Taking of Fish and
Game for Subsistence; and Providing for an Effective Date,” sec. 6 (1992) (ES.
% Governor's Subsistence Advisory Council, “Governor’s Subsistence Bill: Section-by-
Section Description™ at 18 (Feb. 21, 1992) [(SE8K.
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did not conform to a ceriain idea of the cultural, social, and economic patterns that
define a “subsistence way of life.” As a compromise, the Council proposed legislative
findings that recognized the social, cultural, and spiritual significance of a “subsistence
way of life” that “originated with Alaska Natives” and was subsequently “adopted and
supplemented by many non-Native Alaskans”; but the Council’s bill did not authorize the
Boards to consider these factors when identifying subsistence uses.'” This
compromise position was reflected in the bill ultimately adopted by the iegislature,
which retained the Council’'s findings verbatim and also adopted the Council's definition
of “customary and traditional” with only minimal revisions.'® The legislature rejected an
alternative proposal that would have defined “customary and traditional uses” as “those
uses that have historically been made by residents of rural Alaska.”'%

The eight criteria regulation is a relic that has been held over from a point in time
when the Boards of Fisheries and Game felt immense pressure to institute a rural
limitation on subsistence uses in a desperate effort to conform state law to Title VIII of
ANILCA in order to preserve state authority to manage subsistence uses on federal
lands. Their efforts in this regard, however noble in intent, ultimately were doomed to

failure because the Alaska Constitution guarantees ali Alaskans an equal opportunity to

participate in subsistence harvests and therefore does not permit rural limitations or

1% see Governor's Subsistence Advisory Council, “An Act Relating to the Taking of Fish
and Game for Subsistence; and Prowdlng for an Effective Date,” sec. 1 (1992) [EE8IE
! See Ch. 1, sec. 1, SSSLA 1992 [(ENE
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preferences.'® To the extent the eight criteria regulation does more than simply echo
the language of the subsistence statute (which it does in Criterion 1), it has no arguable
statutory basis. It is not consistent with the subsistence statute, nor is it reasonably
necessary to carry out the statute’s purposes, and it is therefore invalid.

C. Striking Down the Eight Criteria Regulation Wilt Require the Boards to

Make Nondiscriminatory C&T Determinations According to the
Legislatively Prescribed Test.

Strikiﬁg down the eight criteria regulation will not result in confusion or disarray in
the subsistence management arena. Instead, the Boards will be required to make
positive C&T determinations when presented with a documented pattern of use, taking,
and reliance on a fish or game resource that is for an enumerated purpose,
noncommercial, long-term, consistent, and established over a reasonable period of
time. This is the test the legislature intended the Boards to apply for classifying fish
stocks and game populations, as ev-idenced by the plain language of the statute. Itis
much simpler and much clearer, and it would help to put an end to the unconstitutional
residence-based discrimination that consistently results from the Board's application of
the eight criteria regulation.

The clear legislative intent was to base C&T determinations on the purpose and
duration of the observed use pattern, rather than on exiraneous factors such as the
“cultural importance” of the use and whether the users exhibit various characteristics of
a “subsistence way of life.” This legislative intent is evident in the plain text of the

statute, which sets out straightforward definitions of the terms “subsistence” and

1% See Alaska Const. art. VIII, §§ 3, 5, 17; McDowell, 785 P.2d at 9.
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“‘customary and traditional” that do not make reference to the cuitural and lifestyle
elements which feature so heavily in the eight criteria regulation.
The intent of the legislature is also evident from the legislative history of the

original subsistence statute, which specifically identifies the Chitina Subdistrict salmon

fishery as the type of use that should be protected under the subsistence laws. In
Madison, the Supreme Court discussed the House debate on the 1978 statute:

Another part of the House debate serves to clarify the statute’s meaning.
Representative Parr expressed concern that the board might use A.S.
16.05.251(b) to eliminate Fairbanks residents from subsistence use. Some
Fairbanks residents often iraveled to the Chitina Dip Net Fishery near the
Copper River for their fishing. Representative Anderson [(the bill's floor
manager)] responded to these concerns:

If we get into a condition where the fish stock gets down to the point
where there is no way that you can allow any take, the first people that
you are going to cut off are the commercial and then the sports, first, and
then the last people that you are going to cut off are the subsistence
people who have the greatest reliance on the resource. . . . [l]f it were
defined that dip net fishing were for subsistence uses and not for sale or
any other purpose, that would be allowed and | would think that people
from Fairbanks would fall under these categories. | don’'t know where else
theywould goto . . . where people from Fairbanks make it a custom to go
down to the Chitina area and if it was determined that that resource was
down to the point where only subsistence would be allowed, those people
would be taken care of under this section.’™

As the Supreme Court recognized, the House Debate shows that the legislature
understood “customary and traditional subsistence uses” as a concept that was broad
enough to incorporate use by urban residents who “make it a custom” to travel to the
Chitina Subdistrict and harvest salmon in dipnets for personal and family consumption.

Representative Anderson’s use of the word “custom” in this context is consistent with
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the definition of “customary and traditional” that the legislature adopted in 1992,'®
which focused on the duration and consistency of the use pattern rather than factors
such as the users’ cultural background and their participétion in a nebulous
“subsistence way of life.”

D. There Is No Genuine Dispute That the Chitina Subdistrict Salmon

Stocks Are Traditionally and Customarily Taken or Used for
Subsistence as Defined in the Statute.

Once the eight criteria are declared invalid, this Court should apply the clear
statutory standard for C&T determinations to the Chitina Subdistrict salmon fishery. As
is evident from the extensive administrative record, there is no genuine dispute that
there is a pattern of taking of, use of, and reliance upon the Chitina salmon stocks by
Alaska residents that is (1) for the purpose of direct personal or family consumption as
food; (2) noncommercial; (3) long-term; (4) consistent; and (5) established over a
réasonable period of time.

There is nothing in the record to suggest that the Chitina salmon stocks were not
being used for personal and family consumption or that they were being used for
commercial purposes. Furthermore, it has been clearly documented that the Ahtna
have a consistent tradition of harvesting salmon at Chitina with dipnets going back

hundreds of years'® and that the Chitina salmon fishery has been used by Alaska

' Madison, 696 P.2d 168, 176 (Alaska 1985) (alterations and emphasis in original).
1% Ch. 1, sec. 4, SSSLA 1992 [[B®). The original version of the statute did not define
“customary and traditional.” See Madison, 696 P.2d at 173.

1% See DOS 2003 C&T Worksheet, supra note 24, at 29~39; FSB 2000 Staff Report,
supra note 21, at 22-24.
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residents throughout the twentieth century.'” (Fishwheels are a relatively recent
technological innovation, introduced by immigrants from Washington State.) This is
confirmed by the legislative history cited above, which indicates that as early as the
1970s, the Chitina salmon harvest had already established itself in the minds of

19 1t is further confirmed

legislators as a customary and traditional subsistence activity.
by the Federal Subsistence Board’s determination that 25 villages and two areas in the
Copper Basin exhibit customary and traditional use of the fishery and by CRNA’s own

statements in support of the federal findings."*®

Il Even If the Eight Criteria Regulation Is Facially Valid, the Board’s
Application of [t In This Case Resulted in an Invalid Regulatory Decision.

A. Legal Standard

In determining whether a regulation is unreasonable and arbitrary, the court’s
role is to ensure “that the agency has taken a hard look at the salient problems and has
genuinely engaged in reasoned decision making.”'™® A regulation will not pass muster

under this standard if it is “the product of capricious or insufficiently deliberative decision

197 See DOS 2003 C&T Worksheet, supra note 24, at 33-40; FSB 2000 Staff Report,
supra note 21, at 24-27.

198 See supra TAN 104.

% See, e.q., Materials for Dec. 5-6, 2000 Public Meeting of Federal Subsistence Board
at 15 (Proposal FP01-15) [§ i (“The community of Chitina Eiders says that the area
was used historically and use only stopped when the State forced local people out, and
also due fo being forced out of the area by over crowding [sic] conditions. Many
subsistence users from Chitina, AK left this area because outsiders coming to this area fo
dip net [sic] forced them out. People from Fairbanks, AK began to use the area in the early
1960’s.”).

"0 Libertarian Party of Alaska, Inc. v. State, 101 P.3d 616, 622 (Alaska 2004).
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"1 orif it “fail[s] to consider an important factor.”? “Under this standard, when

making,
no facts material to the Board's decision are dispu_ted, the ultimate issue of
reasonableness presents a question of law capable of summary adjudication.”’"® The
court should not “substitute [its] judgment for the judgment of the agency” on matters of

4 instead, the court focuses on the

policy committed to the agency’s discretion;"
“process” by which the agency made its decision."’® The Board’s interpretation of its
own regulations will be upheld if it has a “reasonable basis,” but “insofar as [the court’s]
review requires [it] to determine the meaning of ‘customary and traditional’ in A.S.
16.05.258,” the court will exercise its independent judgment.’®

B. The 2003 Decision Was Unreasonable and Arbitrary Because the

‘Board Based lts Determination on an Impermissible and Misleading
Comparison Between Users of the Chitina and Glennallen Subdistricts.

The C&T Worksheet that DOS provided to the Board in 2003 (and again in 2005
and 2008) focuses unremittingly on contrasting the primarily urban users in the Chitina
Subdistrict with the primarily rural users in the neighboring, but much larger, Glennallen
Subdistrict. Specifically, the Worksheet presents data drawn from a federally funded
survey of Chitina and Glennallen users that was conducted in 2000 by DOS and several

Copper River Basin Native organizations, including CRNA."" The Worksheet

4. at 627.
"2 Alaska Survival v. State, Dep’t of Natural Res., 723 P.2d 1281, 1287 (Alaska 1986).
" Rutter v. State, 963 P.2d 1007, 1008 n.3 (Alaska 1998).
" Libertarian Party, 101 P.3d at 622.
5 Interior Alaska Airboat Association, Inc. v. State, Bd. of Game, 18 P.3d 686, 693
(Alaska 2001).
'S Payton, 938 P.2d at 1041.
"7 See DOS 2003 C&T Worksheet, supra note 24, at 26.
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compares the “harvest patterns” of Chitina and Glennallen users based on a variety of
characteristics, including local versus nonlocal residency,''® length of Alaska
residency,'"® number of years participating in the fishery,"?® frequency of fishing in the
fishery,’*" months fished in the fishery, ' whether they felt their fishing sites belonged
to their families,"*® methods of preparing salmon,"* who taught them to fish in the
fishery,'® how they learned about the fishery,'®® patterns of sharing their catch
(whether, with whom, and how much),”® the importance of salmon and wild foods in
their diets," employment characteristics,"*® and whether they took time off from work to
fish.™® In all, the Worksheet contains nearly two dozen charts and graphs purporting to
compare Chitina and Glennallen users based on the percentage of users who
answered a survey question in a particular way. This mode of analysis fatally tainted
the Board’s decisionmaking process.

First, no statute or regulation authorizes the Board tp make C&T determinations
by comparing harvest patterns observed in one region to those observed in another

region. Nor does any statute or regulation establish the harvest pattern in the

"8 14, at 53 fig.22.

9 1. at 53 fig.23.

20 |d. at 54 fig.24.

121 1d. at 55 fig.25.

122 1d. at 55 fig.26.

123 1d. at 66 fig.33.

124 1d. at 68 fig.34.

125 |d. at 68 fig.35.

126 |d. at 70 fig.36.
1271d. at 70 fig.37, 72 figs.38-39, 73 figs.40-41.
28 1d. at 75 figs.42-43.
129 1d. at 76 figs.44-45.
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Glennallen Subdistrict as an appropriate baseline for defining subsistence use. The
Board was given no evidence whatsoever that the use pattern in Glennallen was typical
of all subsistence fisheries in Alaska. Moreover, the Board was required to make its
determination by applying the eight criteria to the information that had been provided
about the Chitina fishery and not by comparing the Chitina fishery with other
subsistence fisheries in the state, let alone one particular subsistence fishery.”®" The
advice given to the Board on this issue by the Department of Law (DOL) was equivocal
at best: Lance Nelson, the Assistant Attorney General present at the meeting correctly
cautioned members that “the Glennallen subdistrict use patterns are not the legal
standard that you need to apply here,” while at the same time stating that the
information about Glennallen “might be helpful,” before finally opining, “l don’t think it's

"132 After receiving this inconsistent legal advice,

inappropriate for you to compare.
some of the Board members urged their colleagues not to use Glennallen as a baseline
for defining subsistence;"*® however, the record indicates that some members found the

comparison inescapable.’

120 |d. at 79 fig.48.

' Three of the seven board members stated on the record that they felt the
comparison to Glennallen was inappropriate, but only one of these three voted in favor
of the proposal to repeal the positive C&T finding for Chitina. See Transcript of Feb. 5
2003 Board of Fisheries Meeting at 120-21 [hereinafter BOF 2003 Transcript] {ESE&I0}
(comments of Larry J. Engel); id. at 124 (comments of Ed Dersham); id. at 125
(comments of Rupe Andrews). Thus, three of the four “yes” votes did not state on the
record that they were attempting not to be influenced by the comparison.

192 1d. at 76 (comments of Lance Nelson).

% See id. at 120-21 (comments of Larry J. Engel); id. at 124 (comments of Ed
Dersham); id. at 125 (comments of Rupe Andrews).

" See, e.g., id. at 137 (comments of Art Nelson) (“Now again, you know, trying to avoid
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Furthermore, the survey data on which the comparisons were based was
woefully misleading due to the different sampling methodologies used to survey users
in the two subdistricts. In Chitina users were selected and interviewed at random by
DOS employees who did not inform respondents of the survey's purpose.™ In
Glennallen, however, DOS worked with members of CRNA and other Native
organizations to identify and interview long-time, consistent, indigenous, local-resident
users who were fully informed about the purpose of the survey.” [n contrast to the
random sampling of Chitina users, DOS engineered a deliberate oversampling of Ahtna
fishers and other local users who were deemed to be “most knowledgeable about . . .
the pattern of use that is established in the Glennallen subdistrict.”"’

Dr. James A. Fall, representing DOS, attempted to justify the survey
methodology:

[W]le deliberaiely focused on the Ahtna participants in this [Glennallen

Subdistrict] fishery for several reasons. One is that the Ahtna fishers —

participants in that fishery best represent the consistent, long-term pattern of use

in the Glennallen subdistrict. [t is a pattern of use that the Board of Fisheries
used in the early 1980s to establish the C&T finding — the positive C&T finding
for Glennallen.

Although this group represents perhaps 15 to 20 percent of the total

participants in that fishery now, it is the most representative of that traditional
pattern. We didn’t want that pattern to be obscured by — by not interviewing a

the pit of comparing the two subdistricts, | do see that the difference is rather striking.
And without, you know, trying to use the Glennallen subdistrict as the bar that these —
that the Chitina district has to get over, it's quite a striking difference there.”).

1% See id. at 36 (comments of Dr. James A. Fall).

1% See DOS 2003 Chitina Study, supra note 23, at 11, app. C.

37 See BOF 2003 Transcript, supra note 131, at 35 (comments of Dr. James A. Fall);
see also id. at 38 (comments of Dr. James A. Fall).(“We didn’t look at past records —
harvest records to select any kind of random sample. It was basically knowledgeable,
active fishers.”).
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lot of those people.*?
Under questioning from board member Engel, Dr. Fall explained that the oversampling
of Ahtna and other active local users in Glennallen was designed to give the board “a
good description of a customary and fraditional-use pattern.” Dr. Fall confidently
offered his own legal opinion about the appropriateness of considering this information,
stating that it was “extremely relevant for the board performing its task”'*® — thereby
adding his personal view as to the importance of village-based subsistence to the
equivocating opinion offered by DOL. Yet the oversampling resulted in board members
having a dramatically skewed picture of actual use patterns in the Glennallen
Subdistrict and gave members no way to determine whether the overall use patterns in
Chitina and Glennallen actually differed in any meaningful way. It further appears that
neither DOS nor the Board considered that there may be customary and traditional use
patterns that differ from those practiced by Ahtna elders but that also meet the statutory
criteria.

Despite these serious flaws in DOS’s survey comparison methodology, the same
C&T Worksheet was resubmitted without any change or clarification in both 2005 and
2008 — each time with the statement, “We believe that this 2003 staff report remains

an accurate summation of the relevant information pertaining to the eight criteria for the

138 1. at 16 (comments of Dr. James A. Fall); see also id. at 44 (comments of Dr. James
A. Fall) (“[T]he subsistence division is trying to give you a good view of traditional-use
patterns, and we don't want that traditional-use pattern statistically to be swamped by
what happens under the law, which is that it's open to everyone.”).

Y39 1d. at 45-46 (comments of Dr. James A. Fall).
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state-managed Chitina Subdistrict fishery.”**? There is no evidence that the Board was
able to overcome the fact that the report on which it based its decision was biased at its
inception, grievously misleading in its implementation, and targeted to achieve an
unconstitutional result.

C. The 2003 Decision Was Unreasonable and Arbitrary Because the Board'’s
Evaluation of Criterion 8 Did Not Reflect Reasoned Decision-Making.

The four Board members who voted to repeal the positive C&T finding for Chitina
based their decision primarily on Criterion 8, which requires the Board to consider
whether there is “a pattern that includes taking, use, and reliance for subsis'tence
purposes upon a wide diversity of fish and game resources and that provides
substantial economic, cultural, social, and nutritional elements of the subsistence way
of life.”"*" Mel Morris, one of the “yes” votes for repealing the positive C&T finding, first
voiced his doubts about whether Criterion 8 was satisfied %

I’'m having a little problem with No. 8, in | haven’t heard social aspect of
the subsistence way of life spoken to me yet. What is social?

[ read in the transcripts of the 1999 meeting that social consisted of a lot of
people. It can be families that went down to the Chitina river. It could be
mothers, fathers, grandmothers, and whatnot, and had get-togethers. And this
was considered — this was considered social.

But I'm not sure that it relates to a subsistence way of life. | think you get
together in your back yard and have a barbecue and that would be social, and it
wouldn't — because you got your whole family or other people together, that
necessarily was a social outing or a social bonding, or whatever it would be
called, that related to a subsistence way of life.

190 DOS 2003 C&T Worksheet, supra note 24, at 9, 11.

15 AA.C. 99.010(b); see Alaska Board of Fisheries, Summary of Actions Taken at
Jan. 31-Feb. 6, 2003 Public Meeting at 6 (Ex. C to Complaint at 6).

%2 Of the four Board members who voted “yes,” Morris was the only one who did not
clearly state that he was placing primary reliance on Criterion 8, as opposed to Criteria
1 and 6, about which he and other members also expressed concern.
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And again, it— you know, it's sort of an ambiguous thing that requires me
to decide on those issues not with any definitive information, but how — how
does it play out in what I've heard.'*

Chairman Ed Dersham, who had voted against the positive C&T finding in 19989,
explained the basis for his vote in favor of repealing that finding as follows:

So when | look at 1 and 6 — when | looked at 1 and 6 three years ago, [ was
kind of right on the point of the knife in deciding which way to go based on those
two.

And am | a little more on one side of the knife? Yeah. I'm a little more
leaning towards no on those two. But I'd still hate to make this decision based
on those two alone.

Criteria [sic] 8, that was the deciding factor for me three years ago. | felt
that that criteria best defined for me what the whole question of subsistence and
is this subsistence.

And [ just want to refer — | think I've lost it. | want to refer back briefly to
the final comments | made three years ago, because they're pretty much the
same now about that one issue.

The last thing | said before we voted on this was: [“]Mr. Chairman, I just
want to flesh out my own personal record in this issue a little more. . . .

[“]l mentioned earlier that a majority of my reliance was on answering the
question in criteria No. 8, specifically where it talks about reliance and the phrase
it provides substantial economic, cultural, social, and nutritional elements of the
subsistence way of life.

[“]JAnd once you make sure in your own mind that it is meeting the test of
and following the statute and the policy that guides us in this decision, | think the
guestion comes down to your personal definition of what is a subsistence way of
life.

[“]l certainly respect (indiscernible) reasoning in his decision, but | am
going to stick to my guns and vote no, Mr. Chairman.["]
And you know, I'm still in that same position."*

%3 BOF 2003 Transcript, supra note 131 (comments of Mel Morris).

144 |1d. at 148-49 (comments of Ed Dersham) (emphasis added); see also id. at 78
(comments of Ed Dersham) (“But to meet criteria 8 was very important, because | kind
of see criteria 8 as a microcosm of the whole debate on subsistence that's been going
on in the state for many years. And your definition of subsistence kind of determines
how you see — how you answered question No. 8. And that over-arching definition
that, you know, I've come to find what is subsistence, that guided me in my final — in
my decision. And | didn't think that uses at Chitina met criteria 8, and caused me to
vote no.”).
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Art Nelson, who provided another “yes” vote, responded:

Thank you, Mr. Chair. You know, | have appreciated all the comments
that have been made so far. But I've got to say | most agree with your
assessment on — your assessment, Mr. Chair, on 8, particularly looking at that
last part of it dealing with the economic and cultural, social, and nutritional
elements of the subsistence way of life.

And in many of those aspects, you know, economic, cultural, social,
nutritional, relate back to several of these other criteria in different manners. But
it comes down 1o that final part, the subsistence way of life. And it does depend
on your perspective with that.

You know, | still have some concerns with some of the other criteria, as
well, but it really does boil down to 8. And | don’t feel the fishery meets, under 8,
and | have concerns over the other criteria.

And with that, | will be voting — make sure | get it right — yes on the
motion.'*®

And John Jensen, the fourth and final vote for repealing the C&T finding, stated simply,
“Yeah. My feelings are pretty much the same of what Art [Nelson] just said, especially
on No. 8. I'm probably — I'm going to vote yes on this proposal.”*

The comments of these four Board members demonstrate that they understood
Criterion 8 to require evidence that the users of the Chitina Subdistrict salmon fishery
were engaged in a “subsistence way of life,” but not one of them was able to articulate
any meaningful definition of this “subsistence way of life.” The comments of Board
member Larry J. Engel, who voted to retain the positive C&T finding, are instructive on

this matter:

M5 |d. at 153-54 (comments of Art Nelson) (emphasis added); see also id. at 137
(comments of Art Nelson) (describing criterion 8 as “kind of the whole enchiladain a lot
of ways”}); id. at 155 (comments of Art Nelson) (“But | — just in my gut opinion and in
looking at a [ot of these other criteria, again, it comes back down to 8, because it has so
many different aspects.”).

%% |d. at 156 (comments of John Jensen).
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Again, it goes back to there are many people perhaps that are taking
advantage of this fishery that would not fit the eight criteria.

But there are a small percentage, which means a lot of people, that
probably in my experience do. They have lived a life — whatever subsistence
lifestyle that — we all know it, we see it, but it looks different to each of us, just
like defining beauty.™’

Rupe Andrews, another member who voted to retain the positive finding, similarly
captured the Board's inability to define the “subsistence way of life” standard it was
trying to apply when he stated, “Mr. Chairman, very quickly on criterion 8, the word
‘cultural’ is included in that definition. And to me, that means living an Alaskan lifestyle.

But it could mean just about anything to anybody else. But that’s the way I’'m going to

interpret it.”'*

The Board members, both those who voted to repeal the C&T finding and those
who voted fo retain it, freely admitted that they did not understand how to apply
Criterion 8. They understood that they were being asked to measure the pattern of use
at Chitina against some platonic ideal of a “subsistence way of life,” but they
acknowledged that this “could mean just about anything”; that it was “like defining
beauty”; that it “depend[s] on your perspective”; that it “comes down to your personal
definition”; that it was “sort of an ambiguous thing”; and that it required them to decide
without “any definitive information.” A decisionmaking process in which agency officials
openly admit that they cannot articulate the standard they are applying is the antithesis
of reasoned decisionmaking.

Much of the blame for this flawed process lies with the eight criteria regulation

%7 1d. at 150-51 (comments of Larry J. Engel) (emphasis added).
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itself and with its mandate that the Board consider vague cultural factors not prescribed
by the statute, such as whether users exhibit a “subsistence way of life.” The Board
members in this case appear to have been struggling in good faith to apply a standard
that they did not understand, and perhaps could not reasonably have been expected to
understand. The record of their deliberations demonstrates the need for this Court to
strike down the eight criteria regulation and restore the more straightforward stafutory
test for C&T determinations. However, if the eight criteria regulation is to remain, the
Board cannot be allowed to rest its determinations on an ill-defined and inherently
subjective evaluation of whether the users of a resource are engaged in a “subsistence
way of life” (a term that is not defined by statute, whereas “subsistence use” is clearly
defined). In this case, three out of the four members who voted fo repeal the C&T
finding for Chitina indicated that this was the deciding factor in their minds, and none of
them offered a reasoned explanation for why the Chitina dipnetters were not engaged in
a subsistence way of life. Under these circumstances, this Court must protect the rights
of Alaska citizens by overturning the Board's decision as unreasonable and arbitrary.'*
D. The 2003 Decision Was Unreasonable and Arbitrary, as Well as
Constitutionally Infirm, Because the Board’s Evaluation of Criterion 8

Was Based on [rrelevant and Constitutionally Impermissible
Considerations.

Although the Board members who voted fo repeal Chitina’s C&T finding

struggled to articulate reasons why they did not believe Criterion 8 was satisfied, the

8 1d. at 154 (comments of Rupe Andrews) (emphasis added).
149 Cf. Payton, 938 P.2d at 1045 (stating as one ground for reversal of Board's negative
C&T determination that “the Board failed to explain adequately” why it determined that
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record strongly suggests that they were influenced by impermissible considerations
advocated by DOS and Dr. Fall. These unlawful considerations led the Board to apply
a de facto rural preference in violation of the Alaska Constitution. Both the C&T
Worksheet Dr. Fall co-authored and the presentation he made to the Board
emphasized ways in which Chitina's primarily nonlocal users did not integrate their
subsistence fishing activities into a broader way of life in the same way as local, rural
users of the Copper Basin.

The section of the C&T Worksheet addressing Criterion 8 bizarrely begins by
contrasting the overall per capita harvest of wild foods by Copper Basin residents {(more
than 100 pounds per person per year) with the overall per capita harvest of wild foods
by Fairbanks, Anchorage, and Mat-Su residents (roughly 20 pounds per person per
year)."*® These figures were also highlighted by Dr. Fall in his presentation on Criterion
8."" It is not clear how these figures, even if accurate, could have any legitimate
relevance to a C&T determination for the Chitina salmon stocks, since the substantially
lower numbers for the non-rural areés reflect usage by all residents of those areas,
including many who do not engage in any subsistence activity whatsoever.'® 1t is

completely illogical and inconsistent with the subsistence statute fo suggest that

Criterion 5 did not favor a positive finding).

"0 DOS 2003 C&T Worksheet, supra note 24, at 74.

51 See BOF 2003 Transcript, supra note 131, at 111—12 (comments of Dr. James A.
Fall).

152 See, e.q., Robert J. Wolfe & Victor Fischer, Methods for Rural/Non-Rural
Determinations for Federal Subsistence Management_in Alaska 10-12 (2003) {3
Be available in full at http://www .iser.uaa.alaska.edu/Publications/Rural%20Final%20

Report2 .pdf.
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because a stock is fished primarily by individuals from Fairbanks, and because the
population of Fairbanks as a whole has a low per capita harvest of wild foods, therefore
the stock is not being used for subsistence purposes. Furthermore, this sort of muddled
logic inevitably leads to C&T determinations being biased in favor of fisheries
frequented by rural users and against fisheries frequented by urban users, a bias that
violates the Alaska constitution as interpreted in McDowell.

The C&T Worksheet goes on to discuss (as supposedly relevant to the Board's
evaluation of Criterion 8) Chitina and Glennallen users’ statements concerning the
importance of salmon and wild foods in their diets and their employment
characteristics.'® These statements also featured prominently in Dr. Fall’s presentation
on Criterion 8. Based on the information presented by Dr. Fall, it appears that
randomly sampled Chitina users were almost as likely as users in the carefully selected
Glennallen sample to report that salmon and wild foods were important in their diets (63
percent of Chitina users said salmon was “very important” and 60 percent said wild
foods were “very important,” compared with 74 and 80 percent in the Glennallen
sample).’™ Chitina users were somewhat more likely than users in the Glennallen
sample to hold some form of wage employment or be retired, although the difference
was not staggering. Among Chitina users surveyed, 87 percent reported being

employed (almost all full-time), 11 percent reported being retired, and only 2 percent

158 DOS 2003 C&T Worksheet, supra note 24, at 74-79.

1% See BOF 2003 Transcript, supra note 131, at 112—13 (comments of Dr. James A.
Fall).

% DOS 2003 C&T Worksheet, supra note 24, at 75 figs.42-43.
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reported having no job; whereas among the Glennallen users surveyed, 62 percent
reported being employed (almost all full-time), 17 percent reporied being retired, and 21
percent reported having no job."®® In addition, Chitina users were somewhat more likely
than Glennallen users to report that they took time off from work t;cz fish (51 percent
versus 30 percent)’®’ — a difference which is obviously the result of Chitina users
having-to travel to the resource and using dipnets rather than fishwheels (which can be
left unattended). However, based on these statistics, the C&T Worksheet concluded
that “subsistence fishing in the Glennallen Subdistrict is integrated into the round of
economic activities in the Copper River Basin, in contrast to the predominant pattern in
the Chitina Subdistrict where fishing is more likely to be a break from work activities.”**®

This conclusion, which was apparently meant to support a negative finding on
Criterion 8, in fact does no such thing. For one thing, it exaggerates the statistical
differences between the Chitina and Glennallen users surveyed — differences that
were relatively modest despite the deliberate overrepresentation of rural Ahtna users in
the Glennallen sample. Moreover, the notion that a resource is not being harvested for

subsistence if those harvesting it (1) are employed in the cash economy and (2) take

time off from their jobs to participate in the harvest lacks any grounding in the

1% 1d. at 76 figs.44—45.

7 1d. at 79 fig.48.

58 1d, at 77; cf. BOF 2003 Transcript, supra note 131, at 31 (comments of Dr. James A.
Fall} (“[M]any [of the Glennallen users sampled] were not working in the summertime,
seasonal, or are working part time. Also, they're living closer to where they're fishing,
so the fishing can occur in evenings and weekends pretty efficiently. And there’s
evidence that that use pattern is incorporated into a local economy, a local subsistence
way of life.”).
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subsistence statute and would, if generally adopted, have the practical effect of making
the “subsistence” label unavailable fo resources that are harvested by a substantial
number of non-rural Alaskans. This would contravene the clear directive of the
Supreme Court in McDowell that the Alaska Constitution forbids the State from applying
a rural limitation or preference in the management of subsistence hunting and fishing.

Therefore, not only was the Board’s discussion of Criterion 8 marked by the
absence of any clear standard, but in addition, the information that DOS presented to
the Board as bearing on Criterion 8 was irrelevant and promoted an unconstitutional
rural preference. This is a further reason for this Court fo hold that the Board’s
evaluation of Criterion 8 did not reflect reasoned decision-making.

E. The 2003 Decision Was Unreasonable and Arbitrary Because the Board’s

Evaluation of Criterion 1 Was Based on an Erroneous Interpretation of the
Statutory Requirements.

The Summary of Actions issued by the Board of Fisheries’ designated reporters
following the Board’s January—February 2003 meeting explained that the Board had
based its decision to rescind the positive C&T finding for Chitina on Criterion 8 and “to
some extent” Criteria 1 and 6. Because the Board chose not to make specific findings

% it is necessary to examine each members’

on each criterion (as it had done in 1999),
comments to discern which criteria were important to their decision. As set forth above,
all four members who voted “yes” said that Criterion 8 was important to their decision,

and three of the four indicated that it was the most important factor. However, some of

%% See BOF 2003 Transcript, supra note 131, at 83 (comments of Ed Dersham and
Lance Nelson).
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the members also appear to have been concerned about Criterion 1, and they traced
their concern directly to two sets of statistics presented by DOS. Those statistics were
legally irrelevant to the application of Criterion 1, and the Board’s reliance on them in
m_aking its determination was error meriting reversal.

The C&T Worksheet prepared by DOS, in its presentation of “Findings from the
2000 Survey related to Criterion 1,” emphasized data regarding individual users’ (1)
history of involvement in the fishery and (2) frequency of participation in the fishery."®'
The Worksheet stressed that Chitina users had shorter personal histories with the
fishery than users in the skewed Glennallen sample {although 43.5 percent reported
having been involved with the fishery for more than 10 years) and were less likely fo
use the fishery “every year” (although 44 percent said they used the fishery every year
and another 32 percent said they used it “most years”). Dr. Fall highlighted these

1'% and thereby provoked an

statistics in his presentation to the Board on Criterion
important exchange, which began when Board member Art Nelson asked whether

“long-term” and “consistent” in Criterion 1 applied to the pattern of use of the fishery or

1% See id. at 140 (comments of Mel Morris), 147—48 (comments of Ed Dersham); see

also id. at 96, 99, 133 (comments of Art Nelson} (expressing doubts about Criterion 1

but ultimately concluding that “the fishery probably fits that criteria”). Criterion 1

requires
a long-term consistent pattern of noncommercial taking, use, and reliance on the
fish stock or game population that has been established over a reasonable
period of time of not less than one generatiocn, excluding interruption by
circumstances beyond the user’'s control, such as unavailability of the fish or
game caused by migratory patterns.

5 A.A.C. 99.010(b)(1).

%1 See DOS 2003 C&T Worksheet, supra note 24, at 54 fig.24, 55 fig.25.

162 See BOF 2003 Transcript, supra note 131, at 90-91 (comments of Dr. James A.
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the individual users. He said:

Are we looking at users or uses in this instance? Clearly looking at it in this way,
it looks like the vast majority of users haven’t been participating in the Chitina
subdistrict for a long period of time. And as was pointed out earlier, 42-odd
percent have been doing it less than five years.

So I'm not sure where to look on this. Are we looking at uses or are we
looking at users when it comes to this point, or is it fair to look at both?'%

Lance Nelson, the representative from DOL, surprisingly replied that the statute was

ambiguous on this point:

| think legally you could interpret probably this criterion and even the statute a
number of different ways. I[t's probably ambiguous as to whether or not the use
has to keep reoccurring or the use has to be by the same person over a long
period of time. | mean, | think both — both questions probably have some merit
as to determining what the long-term pattern of use is."®

Dr. Fali concurred with Nelson’s assessment, urging the Board to consider the statistics

in the C&T Worksheet regarding the length of individual users’ involvement with the

fishery and the frequency with which particular individuals used the fishery.'® Art

Nelson was apparently persuaded:

Yeah. That's —thank you, you both clarified it for me quite a bit. Because if you
look solely at the use, you know, obviously the Chitina — salmon stocks at
Chitina have been used for a long time, and they’'ve been used consistently
every single year.

But when you start to look at the users, you know, as | pointed out with
figure 24, the long-term part when you're looking at users, it appears to be on the
shorter term, most of them under 20 years in the Chitina subdistrict.

And then the following one on page 21 of RC 139 shows that 44 percent
of the Chitina subdistrict users, only 44 percent, fish every year. So | guess that
gets to long-term, consistent use."®

Fall).

163 Q
164 &
165 ﬁ
166_|d_.

at 96 (comments of Art Nelson).
at 9696 (comments of Lance Nelson).
at 98 (comments of Dr. James A. Fall).
at 99 (comments of Art Nelson).
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A short time later Board member Mel Morris echoed Art Nelson’s concerns:

Pm having a little problem with the long-term, consistent pattern and

understanding how 42 percent can be under five years in the fishery, only 20

percent can be — you know, are between 10 and 20 years.

And | don’t know exactly what long-term means again, whether that
actually tells me that — you know, five years certainly doesn’t sound like long
term to me, but again, it's — there’s nothing that tells me what is long term or
what isn’t."®’

As a result of the advice that was provided to the Board by both DOS and DOL, the
members clearly believed that the statistics about the length and consistency of
individual users’ participation in the fishery militated against a positive finding on
Criterion 1, and thus against a positive C&T finding for Chitina.

Contrary to DOL’s advice, the plain language of the law clearly indicates that the
characteristics of individual users are irrelevant to the C&T determination. In the
statute, the words “long-term” and “consistent” modify “taking of, use of, and reliance
upon fish or game”;'® in the regulation, they modify “pattern of noncommercial taking,
use, and reliance.”™® Consistent with this language, the Supreme Court has repeatedly
held that the statutory phrase “customary and traditional” refers “to ‘'uses’ rather than
‘users.”™ Yet the Board, following the advice of Dr. Fall and the Assistant Attorney

General, required particular users to exhibit a long-term and consistent involvement

with the fishery, instead of simply examining whether the overall pattern of use of the

%7 |d. at 140 (comments of Mel Morris).

198 A.S. 16.05.940(7).

%95 A.A.C. 99.010(b)(1).

7% Payton, 938 P.2d at 1042; State v. Morry, 836 P.2d 358, 368 (Alaska 1992);
McDowell, 785 P.2d at 9 n.19; Madison, 696 P.2d at 174.
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fishery was long-term and consistent (which it plainly was). This approach to applying
Criterion 1 was erroneous and warranis reversal of the Board's decision.

F. The 2003 Decision Was Unreasonable and Arbitrary Because the Board’s
Evaluation of Criterion 6 Was Based on Inadequate and Misleading
Information _and on_an_ Erroneous Interpretation of the Statutory
Requirements.

As already noted, the Summary of Actions for the Board’s 2003 meeting stated
that the Board based its determination on Criterion 6 “to some extent.”"”" In fact, the
transcript shows that three of the four members who voted “yes” expressed some
concern about Criterion 6. These members were plainly troubled by DOS'’s survey data
on responses to the question, “Who Taught You How to Fish on the Copper River?”
The data showed that 43 percent of Chitina users reported being self-taught, 44 percent
reported having being taught by a friend, and nine percent reported having being taught
by a parent, sibling, or other relative."” Dr. Fall highlighted these responses in his
presentation to the Board on Criterion 6, although he reminded the Board that the low
number of users who reported having been taught by a relative “can’t be used to deny
that [intergenerational transmission of knowledge] occurs because of Payton.”'”® Board
member Art Nelson was the first to voice doubts:

No. 6, this is one that | kind of pick on a little bit. According to the survey,

"1 Criterion 6 requires “a pattern of taking or use that includes the handing down of
knowledge of fishing or hunting skills, values, and lore from generation to generation.”
5 A.A.C. 99.010(b)(6).

2 DOS 2003 C&T Worksheet, supra note 24, at 68 fig.35. This was in contrast to the
deliberately skewed Glennallen sample in which 68 percent reported having been
taught by a parent, sibling, or other relative; 24 percent reported being self-taught; and
22 percent reported having been taught by a friend. Id

" BOF 2003 Transcript, supra note 131, at 104-06 (comments of Dr. James A. Fall).
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a large majority, in fact | believe it was almost half of the users in the Chitina
district, taught themselves how to fish. And the other large majority, 40, 50
percent, learned from a friend.

And some of that I'm sure is intergenerational. To what extent, | don’t
know. It's probably a lower proportion of that, but | certainly don’t want to fall into
a trap of trying fo guess at what that proportion might be.

But when looking at the intergenerational transfer, | think that's a pretty
low proportion of the Chitina subdistrict of users that have learned their ability to
harvest the fish from a different generation.”*

Member Mel Morris agreed:

I’'m — I do have some questions about No. 6, the handing down of knowledge. |
— I've heard that it can be done by a younger and older perseon, but | — | see
that 84 percent of the Chitina dipnetters have been taught by themselves or by
friends how to do it, how to dipnet.

And | don't — you know, | don’t know whether they were older or younger
or whatever. But | understand that it doesn’t particularly matter if it's
intergenerational.’”

And Chairman Ed Dersham stated:

Criteria 6, information there is — strikes me as a little different than |
would expectit. It comes down to what do you do with that percentage that says
friend? How much of that is intergenerational. | don’t know. But | suspect at
least some of it, a fair amount of it, isn’t.

So when | add that to the self-taught, that's an interesting fact for me to
consider.'’

As already noted, it is not clear how much of an influence Criterion 6 had on the
Board members’ ultimate determination (Criterion 8 was obviously more important to
them). But the fact is that the information before the Board was completely inadequate

to make any meaningful finding with respect to Criterion 6. In Payton, the Supreme

Court held that Criterion 6 only required the Board to determine “whether current

17 1d. at 136 (comments of Art Nelson).
75 1d. at 139 (comments of Mel Morris).
176 |d. at 148 (comments of Ed Dersham).
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residents had learned subsistence traditions from prior generations of persons who had
used [the fish stock in question] for subsistence” and that the Board could not require “a
familial relationship between current residents and those prior generations.””’ Yet,
inexplicably, the only data collected by DOS and presented to the Board for its
consideration in connection with Criterion 6 was the proportion of users who had
learned from relatives versus those who had not. DOS made no effort whatsoever to
identify patterns of intergenerational transmission that might exist between unrelated
users of the Chitina Subdistrict. The Board recognized this deficiency, but it
nonetheless relied on the deficient data to find that Criterion 6 militated against a
positive C&T finding, apparently on the baseless assumption that a sizeable amount of
the learning that was characterized as “from a friend” would not quaiify as
intergenerational. This was error under Payton.

Moreover, the data was inherently misleading because of the phrasing of the
survey question, which asked who had taught the respondents "how to fish on the
Copper River.” This is an inherently confusing question, since no doubt many of the
respondents learned to fish elsewhere — often, no doubt, from parents and other elders
— and applied those skills on the Copper River. An individual who fit this description
would clearly be a recipient of intergenerational knowledge transmission, but such an
individual could reasonably have responded to the survey question by stating that she
had taught herself “how to fish on the Copper River” (even though she had not taught

herself how to fish). In other words, the wording of the survey question implies that

77 Payton, 938 P.2d at 1042.
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intergenerational transmission of fishing knowledge, values, and lore must take place in

connection with the particular fish stock in question. But this limitis just as arbitrary and

unjustified as the limitation struck down in Payton that required the transmission to take
place within families. The subsistence statute and the eight criteria regulation must be
interpreted in light of the Alaska Constitution, which provides that all residents — rural
and urban, Native and non-Native — can participate in the broad spectrum of
subsistence hunting and fishing opportunities that are available in the state. An
individual whose parents or elders taught her about subsistence methods and traditions
in Anchorage, Fairbénks, Mat-Su, or anywhere else — even outside the state — is
entitled to bring that knowledge to bear on the subsistence harvest at Chitina or any
other subsistence harvest in Alaska. By reporting only on the intergenerational

transmission of knowledge concerning Copper River subsistence fishing, and not on

transmission of knowledge concerning subsistence fishing in general, DOS implicitly
discounted participation in the fishery by nonlocal subsistence users. This biased
guestion wording is an additional reason why in 2003 the Board did not have any
reliable data on non-familial intergenerational learning that might have satisfied

Criterion 6.8

178 Of course, the Board could have found that the long tradition of dipnetting at Chitina
was proof per se of intergenerational transmission of knowledge, since the fishery could
not have survived for so many decades without such transmission taking place in some
manner. On this view, the regulatory requirement of intergenerational transmission of
knowledge merges into the statutory requirement of a long-term, consistent pattern of
use. This may be the soundest way of interpreting the regulation in harmony with the
statute, but it was not reflected in the approach to Criterion 6 taken by the Division of
Subsistence and, in turn, by the Board.

MOTION FOR SUMMARY JUDGMENT

Alaska Fish and Wildlife Conservation Fund et al. v. State of Alaska et al.
Case No.: 4FA-09-966 Civil

Page 54 of 67



Therefore, to the extent the Board based its judgment on a negative finding
concerning Criterion 6, the Board’'s decision was unreasonable and arbitrary and
reflected legal error.

G. The 2003 Decision Was Unreasonable and Arbitrary Because the

Board Based Its Evaluation of the Chitina Use Pattern on Percentages
Rather than Absolute Numbers.

Even if the Board members somehow managed to ignore the C&T Worksheet's
steady stream of comparisons between users of the Chitina and Glennallen
Subdistricts, they could not have avoided basing their determination on the Worksheet's
presentation of data about the Chitina Subdistrict in the form of percentages rather than
absolute numbers. DOS clearly believed and represented to the Board that it should

base its determination on whether a large proportion of Chitina users exhibited a use

pattern that satisfied the eight criteria, rather than whether there was a substantial core

user group that satisfied those criteria. This approach to applying the subsistence
statute is illogical and inconsistent with the statute’s purposes.

At the 2003 meeting, BoardAmember Engel pointed out that reliance on pure
percentages could be misleading: “In these large populations, there are a number of
people [whose use patterns satisfy the eight criteria], small percentage perhaps, but the
total number exceeds some of the rural areas that we find very easily.”" In other

words, there could be 1,000 Chitiné dipnetters whose use patterns satisfied the eight

"7 BOF 2003 Transcript, supra note 131, at 122 (comments of Larry J. Engel); see also
id. at 123, 128-29 (“So that's a difficult thing looking at a 40 percent, 20 percent,
because if, in a major population, may be a lot of people that we’'d be excluding
because we're looking at percentile [sic] rather than total numbers, Mr. Chairman.”),
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criteria and only 100 local Glennallen fishwheelers whose use patterns satisfied those
criteria, but if these numbers were only expressed as a percentage of a much broader
population, the 1,000 qualifying dipnetters could be denied their rightful opportunity to
participate in subsistence harvests. Engel’s views on this point, however, do not appear
to have been shared by other Board members, and in fact were expressly rejected by at
least one other member."®® Further, DOS did not modify the C&T Worksheet to
address Engel’s point when it resubmitted the Worksheet in 2005 and 2008.

Engel’s comments at the 2003 meeting illustrate a major problem with the totally
percentage-based analysis employed by ADF&G and the Board in determining that the
eight criteria were not satisfied with respect to Chitina. Alaska's subsistence law
provides that if a particular fish stock or game population has been customarily and
traditionally used for subsistence and there is no shortage of the resource, then all
- Alaskans can participate in “subsistence” harvests of that resource.”' This is referred
to as “Tier I eligibility. Only when the resource is in short supply (and other uses have
been eliminated) can the Board restrict participation in subsistence harvests based on
the statutory “Tier II” criteria.’® The effect of this law is that a core group of subsistence

users who harvest a resource in a manner consistent with the eight criteria will result in

150-51.

"% See id. at 141 (comments of Mel Morris).

'®1 See McDowell, 785 P.2d at 9 n.19 (the eight criteria regulation “defines customary
and traditional uses but does not state that first-tier subsistence rights can be limited to
customary and traditional users”); Morry, 836 P.2d at 367—68 (upholding “all Alaskans
policy” because “after McDowell there are no statutory standards for determining those
individuals who are ineligible to participate in subsistence hunting and fishing”).

%2 See A.S. 16.05.258(b).
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a positive C&T finding for that resource. The resource will then be available to all
Alaskans who wish to participate in a “Tier I” subsistence harvest, including users
whose personal use pattern does not meet the regulatory criteria for a subsistence use.
Under the Board's approach, if enough Alaskans take advantage of their legal right to
participate in the subsistence harvest so that users who do not satisfy the regulatory
criteria eventually outnumber those who do, the C&T finding will have to be revoked so
that no one will be able to use the resource for subsistence. in other words, the Board's
percentage-based approach sets up the following sequence of events:

1. Establishment. — A core user group establishes, over an extended time

period, a pattern of use of a particular stock that satisfies the regulatory
criteria for subsistence.

2. Recognition. — The Board enters a positive customary and traditional use
finding for the stock, resulting in the creation of a subsistence fishery.

3. Expansion. — All Alaska residents are eligible to participate in “Tier I”
subsistence harvests of the stock, regardless of whether their personal
use patterns meet the regulatory criteria for subsistence.

4. Dilution. — The original core user group maintains its traditional use
pattern, but due to the all Alaskans policy, its members represent a
diminishing proportion of all participants in Tier | subsistence harvests.

5. Revocation. — As a direct result of the subsistence harvest being open to
all Alaskans, the Board revokes the positive C&T determination and
terminates all state-recognized subsistence harvests.

This is clearly contrary to the statutory scheme. That scheme contemplates that a
resource which is customarily used for subsistence by a core user group will be

available to all Alaskans so long as it is sufficiently plentiful, and if it becomes scarce, its

use will be restricted based on specific additional criteria. The broad eligibility produced
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by the “all Alaskans” policy shouid not in the natural course of events result in the total
elimination of the subsistence fishery. Yet this is the logical consequence of the flawed
process by which the Board revoked its C&T finding for the Chitina salmon stocks. The
Board’'s application of the statute and regulations in this manner, basing its
determination entirely on proportions and percentages without so much as considering
absolute numbers of users whose activities conform to the regulatory criteria, is
unreasonable and arbitrary and merits reversal.
H. The 2008 Refusal to Revisit the 2003 Decision Was Unreasonable and
Arbitrary in Light of the Board’s Failure to Reconcile That Refusal With

Its Concurrent Positive C&T Finding for Non-Salmon Stocks In the
Upper Copper River Basin.

At its December 2008 meeting, the Alaska Board of Fisheries predictably
rejected Proposal 1 to reinstate a positive C&T finding for the Chitina Subdistrict salmon
stocks. In a baffling display of administrative inconsistency, however, the Board
adopted Proposal 2, submitted by the Ahina Tene Nene’ Customary and Traditional
Committee, and made a positive C&T finding for all non-salmon finfish stocks in the
Upper Copper River/Upper Susitna River area, an area which includes the Chitina
Subdistrict.’®® These two determinations are inconsistent, and the Board’s failure to

make any effort to reconcile them renders its decision on Proposal 1 unreasonable and

'8 See William E. Simeone, Division of Subsistence, Alaska Dept. of Fish & Game,
Customary and Traditional Use Worksheets: Upper Copper and Upper Susitna River
Area Nonsalmon Finfish Species and Prince William Sound Salmon 2 fig.1 (2008)
[hereinafter DOS 2008 Nonsalmon C&T Worksheet] b@., available in full at
http://www.sf.adfg.state.ak.us/FedAidpdfs/sp%202008-11.pdf.
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arbitrary.'®*

At the 2008 meeting, DOS submitted a C&T Worksheet for Proposal 2
documenting the existence of a pattern of customary and traditional use of hon-salmon
finfish stocks in the Upper Copper River Drainage. The report stated that non-salmon
finfish species had traditionally been very important to the Ahtna inhabitants of the
Copper River Basin because “they were a reliable source of food that could be
harvested at practically any time of year, and because they could be relied upon as an
alternative to salmon if the salmon runs failed.”'® This statement is consistent with the
reality that Copper River salmon are more desirable, easier to catch, and more bountiful
than the various non-salmon species addressed by Proposal 2 (such as trout, char,
grayling, burbot, whitefish, and pike), making it almost inconceivable that over any
particular period of time, non-salmon stocks in the Chitina region would be harvested
for subsistence while salmon stocks in the same region were not. Therefore, it stands
to reason that the communities that engaged in subsistence harvest of hon-salmon
species in the Chitina region also engaged in subsistence harvest of salmon in the
same area.

lll. The Board’s Disparate Treatment of the Chitina and Glennallen

Subdistricts Violates the Equal Protection Clauses of the Alaska and
Federal Constitutions and the Uniform Application Clause of the Alaska

18 Ahtna organizations have been remarkably effective at securing hunting and fishing
priorities for their members. Recently the Board of Game, in disregard of the
constitutional guarantee of equal rights for all Alaskans, created a special subsistence
caribou hunt open only to residents of selected Ahtna villages. See Associated Press,
“Game Board Rights New Rules for Nelchina Hunting,” Fairbanks Daily News-Miner
Mar. 8, 2009, at B3 [(Ex&E4
18 DOS 2008 Nonsalmon C&T Worksheet, supra note 183, at 3.
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Constitution.

A. Legal Standard

The Alaska Constitution provides that all persons are “entitled to equal rights,
opportunities, and protection under the law.”"®® This provision is a “command to state

"87 and it is “at

and local governments to treat those who are similarly situated alike,
least as protective as the Federal Constitution’s corresponding guarantee.”'®® The
Alaska Constitution also contains a “similar clause specifically concerning natural
resources,”’™ which provides that “[Ijaws and regulations governing the use or disposal
of natural resources shall apply equally to all persons similarly situated with reference fo
the subject matter and purpose to be served by the law or regulation.””®® In McDowell,
the Court suggested that the analysis of a claim under this “uniform application clause”

would be the same as that under the equal protection clause.’

To determine whether a statute or regulation denies equal protection, the

188 Alaska Const. art. 1, § 1.

'¥7 Pub. Employees’ Ret. Sys. v. Gallant, 153 P.3d 346, 349 (Alaska 2007) (quoting
Gonzales v. Safeway Stores, Inc., 882 P.2d 389, 396 (Alaska 1994)).

'8 Alaska Inter-Tribal Council v. State, 110 P.3d 947, 963 (Alaska 2005); see id. at 963
n.63 (citing cases).

189 McDowell, 785 P.2d at 12 (Moore, J., concurring).

1% Alaska Const. art. VIII, § 17.

91 See McDowell, 785 P.2d at 13 {(Moore, J., concurring) (“I do not believe that the
court can find a violation of article Vill, § 17 without a full equal protection analysis.”).
Because Justice Moore’s vote was necessary to obtain a majority for the Court’s
“alternative” equal protection ground of decision, his concurrence is controlling as to the
interpretation of the Court's holding on that issue. Justice Rabinowitz agreed with
Justice Maore's interpretation of the Court’s holding. See id. at 19 & n.12 (Rabinowitz,
J., dissenting) (“The court holds the state subsistence laws unconstitutional on equal
protection grounds. . . . The majority opinion employs article VIII section 17 and the
concurring opinion of Justice Moore uses article | section 1. As Justice Moore points
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“threshold question” is “whether similarly situated groups are being treated
differently.”"® Once the claimant makes a threshold showing of unequal treatment, the
court conducts a “three-step analysis” in which it considers (1) “the weight of the
individual interest at stake”; (2) “the importance of the government's interest”; and (3)
“the closeness of the fit between the statute and the government's objective.”'®® The
court then applies a “sliding scale approach” to determine the validity of the claim:
We analyze equal protection claims under a sliding scale approach which places
a greater or lesser burden on the state 1o justify a classification depending on the
importance of the individual right involved. If the rightimpaired by the challenged
legislation is not very important, the State need only show that its objectives are
legitimate and that the legislation bears a substantial relationship to its purpose.
At the other end of the continuum, legislation that impairs one of the most
important individual interests will be upheld only if it furthers the State’s

compelling interest and if it is the least restrictive means availabie to achieve the
State’s objective.’™

In the middle of the continuum, a classification that burdens a right which is “important,”
butis not among the “mostimportant individual interests,” receives “close scrutiny”: the
classification “must be justified by an important governmental objective, and there must
t »195

be a close nexus between that objective and the means chosen to accomplish i

B. Board Requlations Granting Positive C&T Status to the Glennallen

out, the method of analysis in either case is the same.”).

'%2 Black v. Municipality of Anchorage, 187 P.3d 1096, 1102 (Alaska 2008); Matanuska-
Susitna Borough Sch. Dist. v. State, 931 P.2d 391, 397 (Alaska 1997).

' Glover v. State, Dep't of Transp., Alaska Marine Highway Sys., 175 P.3d 1240, 1256
gAlaska 2008).

* |d. at 1257 (quoting C.J. v. State, Dep’t of Corrections, 151 P.3d 373, 378 (Alaska
2006)); see also Premera Blue Cross v. State, Dep't of Commerce, Cmty. & Econ. Dev.,
Div. of Ins., 171 P.3d 1110, 1121 (Alaska 2007).

19 Bridges v. Banner Health, No. S-12559, 2008 WL 5273930 (Alaska Dec. 19, 2008);
Gallant, 153 P.3d at 350; State v. Enserch Alaska Constr., Inc., 787 P.2d 624, 633
(Alaska 1989). '
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Subdistrict Salmon Fishery But Denving That Status to the Chitina
Subdistrict Salmon Fishery Violate the Equal Protection and Uniform
Application Clauses.

The Board’s regulations classify the Chitina and Glennallen Subdistrict salmon
stocks differently, resulting in disparate legal treatment of individuals who harvest
salmon for food in the respective subdistricts. The Chitina stock is classified as not
having been customarily and traditionally used for subsistence, and Chitina users can
only participate in a personal use fishery and not a subsistence fishery. When the
same salmon swim ‘upstream into the Glennallen Subdistrict, however, they are
classified as having been customarily and traditionally used for subsistence, and
Glennallen users can participate in a subsistence fishery. As a threshold matter,
Plaintiffs must establish that the disparate treatment afforded to the Chitina and
Glennallen Subdistricts represents “similarly situated groups being treated differently.”
To do this, they must show that Chitina and Glennallen users are “similarly situated.”

The record of the Board’s deliberations in 2003 reflects the reality that the user
groups for the Chitina and Glennallen Subdistricts were substantially comparable. As
discussed above, DOS was able to draw a false and misleading distinction between the
two groups by contrasting the characteristics of a random sample of Chitina users with
a dramatically skewed sample of Glennallen users that deliberately oversampled long-
time, local, and Ahtna participants in the fishery. Yet both Dr. Fall (DOS’s
representative) and members of the Board acknowledged that the overall composition
of the Glennallen user group was simifar to that of the Chitina user group. Dr. Fall

admitted that DOS viewed the “traditional-use pattern in the Glennallen subdistrict” as
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having been

largely . . . established by the Ahtna and other long-term residents there, 300,
400 permits year after year for that. By law, it's opened up to all other Alaskans.
We now have 1,200 Alaskans participating in the Glennallen subdistrict, many of
whom take advantage of that and go up there fo participate. And they're learning
about it in a variety of ways.'®®

Dr. Fall further admitted that DOS had oversampled Ahtna users in its study because it
didn’t want “that traditional-use pattern statistically to be swamped by what happens
under the law, which is that it's open to everyone.”’ Board member Engel elaborated
on this point, noting that between 1988 and 2003, the Glennallen Subdistrict had
switched from being almost entirely used by local residents of the Copper Basin to
being “dominated by other area fishermen in all categories, dipnetiers and [fish
wheelers].”'® Engel explained:

| see the same pattern happening that happened in Chitina perhaps that’s
occurring in the Glennallen subdistrict. A few years ago, 98 percent of the fish
wheels in that district were local residents that had long ties to traditional and
customary use of that resource, almost 100 percent as recently as 1988 . . ..

And looking at the dipnet fishers in that Glennallen subdistrict in the last —
since 1988, they were up to like 99 percent of those were local people. And both
classes contained of these were almost totally dominated by local users [who]
were Ahtna people.

Now, what’'s happened today? . . . The great majority of people that dipnet
in there now are — the great, great majority. The figures are — are non-local
people.

The majority of the fish wheel permits in the Glennallen subdistrict are now
out-of-area people. . ..

Over a period of about ten years, we see something that goes from 99
percent local to —it's now 71 percent of the permits issued at Glennallen district
go to non-local people, 71. And just ten or 12 years ago, that was the
reverse. . . .

"9 BOF 2003 Transcript, supra note 131, at 43-44 (comments of Dr. James A. Fall).
Y7 1d. at 44 (comments of Dr. James A. Fall).
1% |d, at 45 (comments of Larry J. Engel).
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So what’s going to happen in the next decade? We're going to have the
same situation, so therefore we say that the people that are most dependent
because they are a small percentage are denied that because the majority of the
newcomers, because the state law is going to dictate that some future board or
something will say, well, 70 percent of the people now don't fit that pattern.'®

The reality that Dr. Fall and member Engel both acknowledged is that during the 1990s,
the Glennallen Subdistrict salmon fishery underwent the same transformation in the
overall composition of its user group that resulted in the Chitina fishery losing its
positive C&T status. The core group of subsistence users was in the process of being
“statistically swamped” by out-of-area users who lacked the long-term personal and
cultural connection with the fishery exhibited by the core users. According to data
compiled by DOS and included in the C&T Worksheet, the percentage of Glennallen
subsistence permits issued to nonlocal users (i.e., individuals not residing in the Copper
Basin) climbed from just 3.4% in 1988 to 70.7% in 2001.**° Undoubtedly this trend has
continued since then, but it has been conveniently ignored by the Division of

Subsistence.

As a result, Board member Engel recognized that an equitable and consistent

%9 1d. at 151-53 (comments of Larry J. Engel).

20 See DOS 2003 C&T Worksheet, supra note 24, at 42 thl.10, 43 tbl.11. These
figures reflect that in 1988, ADF&G issued 315 fishwheel permits for Glennallen, of
which 12 went to nonlocal users, and 101 dipnet permits, of which 2 went to nonlocal
users. By contrast, in 2001, ADF&G issued 832 fishwheel permits, of which 513 went
to nonlocal users, and 407 dipnet permits, of which 363 went to nonlocal users. Id.
The increasing use of fishwheels by non-locals results from a variety of trends,
particularly the erection of fishwheels by nonlocal groups and organizations on a
sandbar near the Chitina-McCarthy Road bridge and the acquisition by nonlocals of
private riverfront property above Gakona for setting up fishwheel camps. See also DOS
2003 Chitina Study, supra note 23, at 55 (“Non-local fishers now dominate both the fish
wheel and dip net fisheries.”).
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application of the subsistence laws would probably require DOS and the Board to
revoke Glennallen’s subsistence status if it revoked Chitina’s subsistence status. Of
course, this has not happened. Just one year after the Board’s positive C&T finding for
Chitina in 1299, DOS collaborated with various Native organizations to conduct an
extensive study that was clearly designed to refute that finding based on the overall
composition of the Chitina user group. Yet ADF&G has yet to take any similar action
with regard to the Glennallen fishery. DOS has not conducted a new survey of
Glennallen users based on random sampling, but instead has continued to rely on its
admittedly skewed 2000 survey. Nor has the Board revisited its C&T determination for
the Glennallen salmon stocks, despite data that clearly call info question the ability of
the Glennallen subsistence fishery to survive the mode of analysis that the Board
applied to the Chitina fishery in 2003.%°" Despite this glaring inconsistency, the Board
has repeatedly refused to reconsider the status of the Chitina fishery, necessitating
judicial action to ensure that Chitina users receive equal treatment under the law.
Thus, the threshold requirement of unequal treatment of similarly situated users
is plainly satisfied. Further, this unequal treatment impairs Plaintiffs’ individual interest

in “access to wildlife for subsistence purposes,” which is “a species of the important

21 Recently, however, the Board has identified three separate “zones” within the
Glennallen Subdistrict. See Alaska Board of Fisheries, Summary of Actions Taken at
Dec. 1-6, 2005 Public Meeting at 13 (Proposal C carried) (Ex. D to Complaint at 1)
Some observers, including Plaintiffs in this case, believe this action is a prelude to an
attempt to eliminate subsistence uses in the two zones utilized primarily by urban
residents.
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right to engage in economic endeavor.”*” Therefore, the state must show that the
divergent classification of the Chitina and Glennallen Subdistricts is “closely related to
an important state interest.”®® No important state interest could possibly justify the
Board’s disparate treatment of Chitina and Glennallen users. Since Plaintiffs have met
their threshold burden of demonstrating unequal treatment, the burden is now on
Defendants to identify an important state inierest that bears a close relationship to the
challenged classification.”®
CONCLUSION

The history of subsistence law in Alaska demonstrates that the Board of
Fisheries has repeatedly and consistently misapplied the law and violated the
constitutional rights of Alaskans. The Board has been aided by a Division of
Subsistence that continues to promote the idea that subsistence is an activity that can
only be legitimately practiced by rural villagers. The Board has failed on two occasions
to correct the mistake it made in 2003. ltis now necessary for this Court to step in and
ensure that Chitina dipnetters are treated fairly under the law and are not subject to
unconstitutional discrimination.

DATED at Fairbanks, Alaska, this ____ day of March, 2009.

BORGESON & BURNS, P.C.

Attorney(s) for Plaintiffs

By:

igi McDowell, 785 P.2d at 13 (Moore, J., concurring).
Id.
** See, e.g., Glover, 175 P.3d at 1257.
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The Alaska office of Trout Unlimited amends our Proposal 184 as follows:

Proposal 184 — 5 AAC 75.xxx. New Section. Prohibit the use of felt soled wading boots
as follows:

Beginning January 1, 2012, the use of footgear with absorbent felt or other fiber material
on the soles is prohibited in the fresh waters of Alaska.
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PROPOSAL 200 - § AAC 990XX. Board of Fisheries subsistence finding
standards. Adopt subsistence finding standards as follows:

Add a new section in 5 AAC 99 as follows:

§ AAC 99.0XX. Board of Fisheries subsistence finding standards. In the identification
by the Board of Fisheries of fish stocks or portions of fish stocks that are customarily and
traditionally taken or used by Alaska residents for subsistence uses under 5 AAC 99.010
(b), “subsistence way of life” means a way of life that is based on consistent, long-ferm
reliance upon the fish and game resources for the basic necessities of life.

Amended proposal:

; PROPOSAL XXX - § AAC 99.0XX. subslltenee finding standards Adopt
I subsistence finding standards as follows: '

Add a new section in 5§ AAC 99 as follows:

5 AAC 99.0XX. subsistence finding standards. In the identification of fish or game
stocks or postions of fish or game stocks that are customarily and traditionally taken or
used by Alaska residents for subsistence uses under 5 AAC 99.010(b), “subsistence way
of life™ means a way of life that is consistent with the long term use of fish and game
TESOUrCeEs, whmavaﬂable, o supplemeant the basic necessities ofhfe

33010
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Ref: Prop 172 — Escapement Goal Policy Definitions

For the purpose of establishing a better notification process for both the Board of
Fisheries and the public I am offering additional language (or similar language) to be
added to the Escapement Goal Policy;

When the department establishes an escapement goal or wishes to modify an
existing escapement goal where there is existing data and adequate fishing power to
manage the goal, they will notify the Board of Fisheries for discussion and (or)
direction.

Sponsor: Dwight Kramer
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March 18, 2010

Mr. Vince Webster, Chairman
Alaska Board of Fisheries

Alaska Department of Fish and Game
P.O. Box 115526

Juneau, Alaska 99811-3526

Re: Amendment to Proposal 168

Dear Chairman Webster and Board Members:

I originally submitted Proposal 168 to the Board and since then there have been additional concepts
explored relating to this proposal. I would therefore like to amend my proposal in order to reflect

these additions:

When the additional Salmon Restructuring Proposal form was submitted to you last October it
contained a brief statement regarding the possible use of multiple permits in order to fish a vessel
longer than 58 feet. In PC 34 for this meeting there was further mention of the concept. I realize that
the concept was not included in my original proposal so I would like to amend it to present this idea:

5 AAC 39.117 Vessel Length

1. A salmon seine vessel may not be longer than 58 feet overall length except vessels that have
fished for salmon with seines in waters of the state before January 1, 1962, as 50-foot, official

Coast Guard register length vessels.

2. A fishermen wishing to introduce a vessel longer than 58 feet in salmon seine fisheries shall hold
two entry permits for the area they intend to fish and notify CFEC. CFEC would then
permanently remove one of the permits from the fishery and issue a document or some other
clarification noting permission to use a longer vessel so enforcement officials could be made
aware that the fishermen had held two permits and therefore the vessel was legal to fish. This
would apply to vessels, new or used, which have not previously participated in salmon seine
fisheries.

3. If an existing vessel of 58 feet or less that is already permitted to-fish salmon in any area is made
longer then it would be exempt from the requirement of purchasing and relinguishing and
additional permit as specified in above section 2. If a vessel does not meet the requirements of

this section it would be subject to the requirements of section 2.

4. Salmon seine vessels falling under sections 2 and 3 above may not be longer than 79 feet overall

length.



I am not sure how to present the proper legal terminology or if this would require a new section or
subsection in regulation but hopefully the concept is clear. It is described more clearly in PC 34.

HB 251, “An Act authorizing the Board of Fish to adopt regulations regarding fishing by a person
who holds two entry permits for a salmon fishery”, was signed into law on June 28, 2006. 1 believe
the Board has the ability to implemenit this type of regulation. CFEC would have to determine if this
would require a change in their regulations. CFEC indicated it was possible to do this. This may be
similar to a “Non-State Buy Out of Entry Permits” as described in CFEC’s 1998 publication titled

* “Qutline of Options for Fleet Consolidation in Alaska’s Salmon Fisheries”. This describes additional

permits being purchased and then forfeited to the state,

Additionally, the proposal is amended to include a new maximum length limit. Paying attention to
the testimony it is clear that there is a great concern over how much the length of salmon seine
vessels will increase. My original feeling was the vessel length would limit itself because, as pointed
out in PC 34, there is a limit to where the vessel will begin to not function efficiently as a seiner. In
an effort to further alleviate these concerns Proposal 168 could include a length limit of 79 feet.
Although a past proposal indicated a length limit of 75 feet I feel a 79 foot length should be used as
there are existing federal regulations which use this length as a point of reference. Here are a few:
46 CFR 69, Subpart E which deals with tonnage measurement.

46 CFR 28.260 pertains to electronic poéitioning devices.

46 CER 28.345 pertains to electrical wiring standards.

46 CFR 28.560 pertains to watertight and weathertight integrity.

There are also pending EPA reguiations regarding water discharges.

Allowing vessels up to 79 feet to seine salmon would allow for many of the benefits outlined in PC
34 to be realized. There is a point where a vessel can become economically inefficient in seining
salmon and this length is below that point. I understand there is still going to be concern over length
increasing by any amount but at least this creates an upper bound. To micro manage this or split
hairs over a few feet really may take away from the intent. It would be unfortunate to complete all
the work and realize it didn’t reach far enough,

Finally, I would like to add that Proposal 168 was presented to the Board as a Statewide proposal.
Section 7 of the proposal, “List any other solutions you considered and why you rejected them”,
stated the following: ' -

I submitted a proposal similar to this last year. Some board members viewed the
proposal as a statewide issue which is why I am resubmitting it as such. 1 still feel
that it will be better dealt with on an area by area basis (i.e. Southeast only) and have
not rejected that option.

I believe that this proposal would be a benefit if it were implemented on a statewide basis. I think
that some areas would embrace this opportunity and some would not. This belief is based on the fact



that every seine fishery in the state is different. Some fisheries have never used a great proportion of
larger vessels because it is not advantageous to do so. 1 don’t feel this would change in any of these
areas or there would be a greater amount of limit vessels participating now if that were the right thing
to do. In the end at least fishermen in every area could have the option to operate their businesses
with more flexibility and develop new ideas. That being said I realize that, to some, changing
statewide may seem like too much too soon so the thought of stowly phasing in a change would be
more palatable. If this is the case I would still urge the Board to support this on a regional basis.

The salmon seine business is in decline and this proposal is an important step for the industry to
begin to realize opportunities that are not available under the current length limit. The salmon seine
business needs the ability and encouragement to move forward and explore new ideas to increase
value to the fishery. With the amendments and ideas mentioned above I feel that the addition of new
vessels, which is a concern to some, will be gradual but more importantly existing fishermen can
benefit immediately from some of the economic and safety benefits this proposal would provide and
begin to try new ideas so the seine industry can start moving forward.

Thank you for your time.
Regards,

Darrell Kapp
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5 AAC02.108. Customary and
traditional uses of shellfish stocks.
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Kasaan ha of crab, 1987 & 1998

Percent Estimated Average Lbs

Study Attempting Percent Percent Giving Percent Reported Estimated Pounds Harvested per Per Capita Lbs
Project Name  Year Resource Percent Using to Harvest Harvesting Away Receiving Harvest Harvest  Harvested Household Harvested
Tongass Resource Use
Cooperative Study 1987 1487 All Crab 929 nd 50 357 714 715 715 944 67.414 23.6
Tangass Resource Use
Cooperative Study 1987 1987 Dungeness Crab 92.9 nd 50 35.7 714 715 715 944 67.414 23.6
Tangass Resaurce Use
Cooperative Study 1987 1987 King Crab 8] nd 0 0 0 0 o] 0 0 0
Prince of Wales
1998/1939 1998 Crabs 85.7 50 50 21.4 78.6 786.9 1012 1012 56.21 23.14
Prince of Wales
1598/1299 1988 Dungeness Crab 85.7 50 50 21.4 78.6 588 756 998 55.44 22.83
Prince of Wales
1998/1689 1988 King Crab 7.1 7.1 7.1 0 0 2 3 14 0.77 0.32

Source: Community Subsistence information System, 2010, Division of Subsistence, Alaska Department of Fish and Garmne

pege
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Kasaan harvest of crab, pounds per household, 1987 & 1998
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RC: Proposal 168

To: Alaska Board of Fisheries

Submitted by: Stanley Mack

March 18, 2010

My name is Stanley Mack. I'm the Mayor of the Aleutians East Borough and a longtime resident
and commercial fisherman of Area M.

This is my personal testimony that Proposal 168 would devastate the local small fishing fleet in
Area M and other areas that have small fishing boats. We see the impact of this activity in the
parallel fishing in the cod fishing season and the crab season. The larger boats that are allowed to
fish in adverse weather conditions the area have been able to catch the largest portion of the

quota.

I strongly request that the Board of Fisheries consider all species of fish that could be affected by
the repeal of the 50-foot limit.

This RC is supported by several fishermen in Area M.
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BCID

% Commissioner Divisions/Contacts Public Notices Regulations Statutes Press Releases DEC Home find
Divistor of Spill Prevention and Besponse
Contaminated Sites Program
State of Alaska > DEC > SPAR » CSP > Site Summaries > Southeast > Sait Chuck Ming
Salt Chuck Mine, Mill Area
Description Heaith & Envircrimeant Curreni Status fore infa
Summary Date: March 2010 View detailed inforration from database on this site. 8

Leeatinn. 5 Status: Aclive Database Name: USFS Salt Chuck Mine

i.ocation: Prince of Wales Island, AK  Latitude/t.ongitude: See database entry, above

- st
(S |

DEC Contaminated Sites Contact: Anne Marie Palmieri, Project Manager - 907-766-3184

NOW AVAILABLE FOR PUBLIC COMMENT; Draft
Engineering Evaluation/Cost Analysis. See below.

Description

The Salt Chuck Mine is an abandoned historic gold,
silver, copper and palladium mine located on the
southeast side of Prince of Wales Island. The site is 4.5
miles from Thorne Bay, Alaska and is accessible by a
half- mile frail from the road or by water.

The mine and mill operated from 1805 - 1841,
processing over 326,000 fons of ore. The ming openings
are uphill and about a half mile from the mill area, which
is on the northern shore of Salt Chuck Bay near the
mouth of Lake Ellen Creek. The remnants of at least 25
of the mill's structures are present at the site as well as
two large diesel tanks and four banks of diasel engines.

An extensive tailings deposit of an estimated 100,000
cubic yards is located mostly in the inter-tidal zone south
of the mill, on State-owned tidelands. Additional tailings
are located in the upland area, managed by the U.3.
Forest Service. As with other abandoned historic mines,
the sources of contamination at the mill area are a result
of standard practicas from an era befora environmental
regulations, when mines operated without today’s permits
and reclamation requirements.

of concern is the mine's mill site. Map courtesy of SeaTrails - www . seatrails. org.

The Alaska Department of Natural Resource's Prince of

Wales Area Plan identifies the area around the site as “intensive public recreation use.” The Forest Service has public use
cabins and a campground in the area, and Salt Chuck Bay is used for subsistence clamming and crabbing. Lake Ellen Creek
supports five species of anadromous fish. The U.S. Bureau of Land Management (BLM} first investigated the Salt GChuck Mina's
mill in 1995 -~ 1998. Those investigations led to a more in-depth one conducted by the Forest Service from 2002-2007. Their
draft Engineering Evaluation/Cost Analysis was released in 2007 and summarizad the previous sampling results.

DEC, the Alaska Depariment of Health and Social Services (DHSS), and the U.S. Envirenmental Protection Agency (EPA)
reviewed the Forest Service's draft Engineering Evaluation/Cost Analysis. All of the reviewing agencies agreed that additional
site characterization and an evaluation of all ways in which people and the environment might be exposed to contamination need
to be conducted with an assessment of the resuiltant risk. This effort would provide the basis for cleanup levels and actions
sufficiently protective for multiple uses of the land in the future. DEC and EPA have been working with the Forest Service to try to
address these issues. The Forest Service has not finalized the draft analysis or conducted additional investigation or cleanup at

the site due o funding constraints.

Public Health and Environmental Concerns
The draft Engineering Evaluation/Cost Analysis cutlined several arsas of contamination both in the uplands and the inter-tidal

http://www.dec.state.ak us/spar/csp/sites/salt-chuck. htm 3/18/2010
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area. The levels found ware high enough for DEC and DHSS to believe that there is a risk to human heailth. The site
characterization, however, did not provide enough data to be sure whether or not food gathering or other activifies should be
officially restricted.

Polychlorinated biphenyis (PCBs) are present in the tailings around the mill and suspected to be from former electrical
equipment. Copper, lead, and mercury were found in the soils around the former assay shop, and lead from batteries was found
in the soils around the electric locomotive. Petroleum-contaminated soil is present near the aboveground storage tanks, drum
caches and in the sludge on the floor of the mill. The sludge has also migrated to the tailings and intertidal area. Several pites of
tailings exist in the uplands area near the mill and next to the unnamed stream that flows through the site. Elevated levels of
copper were found in all of the tailings, and mercury, sefenium, and PCBs in tailings in various focations.

In the intertidal area, the main contaminanis of concem in the extensive area of tailings are copper and vanadiurm. Samples were
collected of tailings, sediment below and downgradient of the tailings, and biota, including several species of clams and mussels.
PCBs are present in the tailings closest to the mill and tend to he fess prevalent farther into the bay. The sediments below the
tailings and out in Salt Chuck Bay also showed elevated levels of copper and vanadium as well as arsenic and isolated hotspots
of mercury, PCBs and polycyclic aromatie hydrocarbons. [n general, the contaminant levels decreased as the sample locations
extended into Salt Chuck Bay. The surface water of the bay showed levels of arsenic, copper, mercury, nickel, and selenium
significantly higher than samples collected from uncontaminated backgreund locations.

Butter clams, little neck clams, softshell clams and blue mussels were ¢ollected and the tissue analyzed for metals and PCBs.
No PCREs were found. Arsenic, copper, marcury, selenium and vanadium were found in all of the samples. Arsenic and vanadium
were found in several samples at levels which exceed the human health risk based screening leval for ingestion. Copper was
found at levels which exceed the ecological risk based screening level. It was noted that no bivalves were present in the most
contaminated tailings which are closest to the mill.

Current Stafus

In the spiing of 2008, DEC conducted an informal sounding of public opinion about resolving lingering contamination issues and
the delayed cleanup progress by giving the site Superfund status through placement on the U.S. Environmental Protection
Agency’s National Priorities List. In July 2008, DEC's commissioner Hartig sent a letter on behalf of Governor Sarah Palin fo
EPA saying that the state did not object to placement of the site on the National Priorities List. EPA held a public comment pericd
on the proposed listing.

On March 2, 2010, the U.S. Environmental Protection Agency announced that it added the Salt Chuck Mine site to the agency's
National Priorities List. The listing makes the site sligible to receive federal funds for long-term cleanup while EPA seeks to
recover costs fram the responsible parties. Community involvement and tribal participation is also an important part of EPA's
Superfund cleanup process. Background information on the Salt Chuck Mine site and other documenitation is availabie on EPA's
website.

EPA will soon assign a Remedial Project Manager to this site. Based on availability of funding, EPA will conduct some additional
field work, filling in the data gaps from the Forest Servica's work in 2008. Field work is more likely to aceur in the summer of 2011
than in 2610,

The Forest Service has received funding from the American Recovery & Reinvestment Act to conduct a non-time critical removal
action on the uplands. (See more information on this processs at EPA's website). The Forast Service has released a draft
Engineering Evaluation/Cost Analysis for a 30-day public comment period in early March. Tha preferred alternative is o build a
road to the site, remove building debris/drums/tanks, excavate 4000 cubic yards of petroleumn-contaminated soit and metals-
contaminated tailings, and dispose of the excavated material in a permitted landfill out of state. The Forest Service removal
should occur in summer 2011.

More Information

FOR PUBLIC COMMENT: Draft Engineering Evaluation/Cost Analysis, U.S. Foresi Service. Comments are due April 10 to
Michael Wilcox at mrwilcox@fs.fed.us, 907-586-9379.

The Engineering Evaluation/Cost Analysis is available for public review along with accompanying administrative record for the
mill area cleanup at the District Ranger Office in Thorne Bay, Alaska; Craig Ranger District in Craig, Alaska; Tongass National

Forest Supervisor's Office in Ketchikan, Alaska; and at the Regional Office in Juneau, Alaska. These documents areavailable for
public inspection during regular business hours. DEC offers the electronic versions here, separated to allow for easier download.

Draft Engineering Evaluation/Cost Analysis, without Figures, Photos or Appendices (PDF 1 MB)

Figures, (PDF 3.3 MB)

Photos, (PDF 1 MB)

Appendices A and B, (POF 7.2 MB) Additional appendices ars lengthy and the file size is quite targe. If you would like an
electronic version of the full set of appendices, please contact DEC’s SPAR webmaster.

http:/Fwww.dec.state.ak. us/spar/csp/sites/salt-chuck.htm 3/18/2010
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Mi site in 2006 during sampling of & seep from tailings.

Msl] site in the mlcf-19?03 Pheto courtesy of the U.S. Forest Service.
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Schematic of mill area and tidetands, produced in the Forest Service's 2007
draft Engineering EvaluationfCost Analysis. Click on map for larger image.
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43961 Kalifornsky Beach Road -+ Suite F * Soldotna, Alaska 99669-8276
(907) 262-2492 * Fax: (907) 262-2898 + E Mail: kpfa@alaska.net

March 18, 2010 @ 5
Boards Support Section KL '
Alaska Department of Fish and Game '

P.O. Box 115526
Juneau, AK, 99811-5526

ATTN: Alaska Board of Fisheries
Chairman: Webster
PROPOSAL 172 / New Language

Comments: We appreciate the additional work by the department on defining and
improving an SEG. We still have serious reservations on having any goal where no range
is associated with the escapement goal. A range supplies the flexibility that is necessary
for goals that are most of the time based on limited knowledge and more art then science.

To be scientifically defensible requires direct involvement for a particular system; it is
not enough to say we flew over the system at thousands of feet and saw some fish. We do
not believe that waiting for surveys from the public 18 months latter is a reasoriable way
to manage. We encourage the ADF&G to be more vocal as area and regional managers
to request adequate funds in the budget process to accomplish whatever is necessary to
accomplish biological assessments that allow the best science to support in seasan
management.

We object to any attempts to manage from the “arm chair” or “post season
management”. We believe this to be a violation of the tenets to sustainable fisheries.

We understand the lower bounds and agree to some point that establishes a number above
the SET, critical for sustained management. Our belief is that the department should
place this number above the lower bounds of the BEG. To place it under the BEG range
would not allow for the variables and unknowns that the department has used to justify as
a definition of lower bounds. If you don’t know what the point of no return is then why



flirt with disaster, apply the PP and set your lower point high enough to ensure as close to
BEG as is possible.

The high point of an SEG is just as important if we are to ensure that we remain as close
10 the goal of the BEG/MSY. Over escapement or exceeding the carrying capacity of a
given system is destructive for achicving harvestable surpluses. Denying the public or
restricting the public access to the resource because the inability to assess the carrying
capacity is inexcusable. It makes the BOF process more complex because it would
require some conservation steps and thus allocation: more users request for a reasonable
opportunity then the system at MINimum Sustained Yield (MINSY) will supply on a
continuum basis.

If it is necessary to use an SEG then we would encourage the Department to determine a
wide range fo encompass mosi estimated returns. If there is scientific support for the
establishment of a lower bound point, average estimates of total range is possible.
Example of tools to accomplish may be in using spawner to return ratios, relative system
performances, species characteristics, etc. that are acceptable in the fishery science world.

No point goals established within ranges in our opinion is “no management at all”.

MODIFIED LANGUAGE AS FOLLOWS:

5 AAC 39.222, Policy for the management of sustainable salmon fisheries. (1) (26)
“sustainable escapement goal” or “(SEG)” means a level of escapement, indicated by an
index or an escapement estimate, that is know to provide for sustained yield over a 5 to
10 year period used in situations where a BEG cannot be estimated due to the absence of
a stock specific catch estimate; The SEG is the primary management objective for the
escapement, unless an optimal escapement or inriver run goal has been adopted by the
board, [AND] the SEG will be developed form the best available biological information,
and should be scientifically defensible on the basis of that information; the SEG will
be determined by the department and will be stated as a range “(SEG RANGE)” or a
lower bound and upper bound “(Lower Bound SEG and Upper Bound SEG” that
takes into account data uncertainty; the department wilf seek to maintain escapements
within the bounds of the SEG Range or above the level of a2 Lower Bound SEG and
below the Upper Bound SEG; the department will continue their mission by:
inereasing fishery harvests and harvest opportunities of fish through the
investigation of maximum sustained vield for individual and aggregate populations.
(This language is from the paragraph titled, “Contribution to Department’s
Mission”, pg. 2, SOA FY2011 Governor’s Operating Budget, Central Region
Fisheries Management)

KPFA remains available for discussion on this or any other Proposal that the
Department of Board of Fisheries member wish to discuss.

Thank you,

Joel Doner/Board Member KPFA

43961 Kalifornsky Beach Road + Suite I « Soidoina, Alaska 99669-8276
(907) 262-2492 + Fax: (907) 262-2898 * E Mail: kpfa@alaska.net



RC 104

BOARD OF FISH Prince William Sound (all finfish) Date: 12/5/99
Valdez Alaska Time: 1:03 p.m.

-
(Tape: 13B)

(This portion is not requested)
(104)

CHAIRMAN: Dr, Fall, Proposal 44 to the record, sir.

DR. FALL: Yes, Mr. Chairman, Proposal 44, 5SAAC 01 616,
Customary and Traditional Uses of Fish Stocks.

UNKOWN: Move to adopt.

UNKOWN: Second.

CHAIRMAN: Mr. Engel.

MR. ENGEL: Mr. Chairman, just a point. I think it would be well
for you to kind of outline for the board, you seem to be the person that has the best
grasp, best knowledge of these subsistence issues and our responsibility to the law and
the procedures, I think it would be appropriate for you to lead the subsistence issue. 1
certainly will provide the comments, information .that we’ve received from the
committee, but as far as the process and procedure you might want to outline at this
time and if you would, as you have in the past, kinda move us along those lines, I think
that would be the approach I would prefer Mr. Chairman.

MR. CHAIRMAN: Thank you sir. Board members please get RC 1, your

black book and under the subtab “Subsistence” or under the tabs “Subsistence” please



get your guidelines for integrating statutory and procedural requirements and (
rulemaking for subsistence considerations. Does everyone have those? Mr.

| Umphenour? OK gentlemen, the deal is, I’m going to sit here, and I’'m going to try to
get us on a good procedural course, and I want everyone to be satisfied with the
procedural choices that I have made, and I want everyone to have clarity, and I’m going
to sit here until everybody’s satisfied that they’ve got this drill correct. So looking at
that, we now have a motion to adopt, and basically that motion is a positive finding on
that motion would give us a positive C&T finding, but in order to do that we first have
to deal with the area, number one, in which you find the stock, and then we have to
know what the status of the regulation is at this time, which be advised, there is no
positive C&T finding at this time. After that discussion, we have to make a (
determination of whether there is a need to address a C&T finding at this time. I will
reference you at this time if you have your pens available what we get to at that time,
and that would be RC 26 staff comments in your yellow book, RC two tab five, which is
your C&T worksheet and RC 96, Page 2, which is Mr. Engel’s committee report that
has discussion points on it. In this general discussion at this time when we have all the
materials before us and we’ve decided whether or not we indeed going to do the C&T
finding at this juncture, then I will have Mr. Engel report from committee on discussion
points that the committee feels are pertinent for our consideration using the commitfee
process as the way to glean information and to get this Board focused. That, I don’t

think at this juncture is the place to have this substantive discussion on those points. I

M
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think the place to have substantive discussion on those points is under C&T when we go
through the eight criteria. But I will be asking Mr. Engel after his comments are
concluded to defer to Law to give us an overview at that time before we go into the
specific C&T findings. At this juncture, we will go to the C&T findings, and we will
approéch them one-by-one on the eight cri.teria. You have a body of knowledge before
you, RC 26, RC 2 tab 5, and RC 96 Page two; you’ve heard Dr, Fall’s ofal

presentations. The committee had the benefit of his presentation, and you have papers

- before you. The first question I will ask you under each criteria is the following
question; is there a consensus for a positive C&T finding for this number one.through
eight criferia? A board member will indicate, a “no™ at that juncture, will indicate to the
Chair (hat that Board member wants further discussion, and that’s where you can raise
your points that were not only discussed in Mr. Engel’s committee, but any other points
that you wish- to have. When we have exhausted that discussion, I will again ask
whether there 1s consensus or not, and if there is not consensus at that time in a Board
member’s mind, he will say “no” and that “no” means he hasn’t made up his mind yet,
he wishes to hear all the entire criteria and be able to continue to integrate all material as
an entirety, and the Chair will request that there will be no voting until we get to the end
of our consideration of all eight criteria. When we have finished our discussion of the
eight criteria and the question’s called, we are going to be voting once on a C&T
finding in its entirety. Then we will pose by motion the considerations of items 3, 4, 5

on pages 13 and 14 of the material you have before you in RC 1°s contained under the
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Subsistence tab as Roman numeral five. Long winded, but I hope that we have a clear (
path. Are there questions? Mr. Engel, please. |

MR. ENGEL: Mr. Chairman, when we’re evaluating the eight
criteria, could somebody from the Department of Law or Subsistence or yourself refresh
my memory as do we have to find positively or view it positively each criteria. How do
we, is this a subjective judgement of all eight and some may not fit and -the majority do,
and do some have enormously more weight in the Board member’s minds and that
would influence some plurality or majority assessment of the eight. Could somebody
just, for my assessment, Mr. Chairman?

MR. CHAIRMAN: In my discussions with the Subsistence Division and
Law, and I’ll get this straight right now, that our consideration as an entirety is perfecﬂ'(
allowable and we do not have to have a vole on each particular criteria. Ms. Pete or Dr.
Fall to the record.

MS, PETE: Mr. Chairman, that’s correct.

MR. CHAIRMAN: Mr. Nelson from Law.

MR. NELSON: Mr. Chairman, ] agree with the ﬁay the regulatory
language reads. I think that’s the proper interpretation. Also, by some of the, as you

read some of the criteria they don’t even necessarily call for a yes or no vote on some of

this.
MR. CHAIRMAN: Thank you sir. Mr. Engel you have the floor.
MR. ENGEL: That’s very clear, thank you sir.
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MR. CHAIRMAN: Mr. Nelson from the Board.

MR. NELSON: Thank you Mr. Chair. It’s just a‘question on the
papers. I can’t seem to find RC 96, Mr. Chair. |

MR. CHAIRMAN: RC 96 should be Committee, Committee F report.

MR. NELSON: Yes, Mr. Chair, I realize that and I-Still can’t find it.

MR. CHATRMAN: 1t’s not in the red folder?

MR. NELSON: Got one now Mr. Chair, thank you.

MR. CHAIRMAN: Thank you Ms. Woods. Director Mecum?

(Indiscernible — Someone talking in background, inaudible on tape)

MR. CHAIRMAN: Oh, other questions? Is everyone all right? Arec we
ready to proceed or do we need more time for clarity? Let’s go. rFirst question before
us 1s whether or not this stock occurs in a non-subsistence area. Dr. Fall.

DR.FALL: Mr. Chairman. This stock occurs outside of the non-~
subsistence area as established by the joint Board, so it is subject to subsistence
regulations, or open fo subsistence regulations if the Board so chooses.

MR. CHAIRMAN: Thank you Dr. Fall. Board members, it’s the
information from staff that the answet to this question as “yes.” Is there a consensus on
accepting the Department’s insight into this matter? Does anyone object or find |
otherwise? Seeing and hearing none, let the record so show that there was unanimous

consent in its agreement with the Department at this time. Dr. Fall, could you give us a
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overview ofthe present customary and traditional use on the stock that the proposal (
addresses please.

‘DR. FALL: Mr. Chair, I would first refer the Board to RC 26, which are
staff comments on Proposal 44. This proposal would establish a positive customary and
traditional uée {indings for the salmon stocks of the Chitna subdistrict. Regarding the
current regulations, customary and traditional uses of salmon stocks in the upper Copper
River district are recognized only in the Glennallen subdistrict based on a negative
customary and traditional use determination for the stocks of the Chitna subdistrict
adopted by the Board in 1984, Subsistence fishing for salmon in the Chitna subdistrict
is closed and the dipnet fishery takes place there under personal use regulations. If the
proposal is adopted, there would be a positive customary and traditional use finding fo(
salmon stocks of the Chitna subdistrict and, as required AS 16.052.58, the Board would
then next determine what portion of harvestable surplus of these stocks is necessary,
reasonably necessary, to providerfor the subsistence uses and would adopt regulations
providing for these uses, There’s a series of regulations that would then require
modiﬁcations including waters closed to subsistence fishing, lawful gear and gear
specifications, permits and the, on the end of subsistence salmon fisheries management
plan and then there’s also provided for under the law, the Board would need to
determine if regulations governing other uses of these stocks need to be modified to
provide for the subsistence uses at the amount necessary determined by the Board and

provide for sustained yield. Information, background information on the stocks in
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question appear in staff reports in RC Number two, including the oral reports, tabs one,
two and three and the written reports, tabs one, five and six. And I would also refer to
RC 22 prepared by the Division of Sportfish with additional background materials. And
finally, T would add that the Department is neutral on this proposal- because the outcome
effects the allocation of fishery resources. The Department does recommend that the
Board review the information regarding the eight criteria presented in the customary and
traditional use worksheet and supplement that staff report with information provided
during public testimony, and the Department also recommends that the subject
fishstocks for this determination be defined as the salmon stocks of the Chitna subject

subdistrict. Mr. Chair.

MR. CHAIRMAN: Thank you sir. Before we go any farther this is the
problem with the Chair and the Chair’s alleged mastery of procedure here. We’re going
to step dovm for five minutes. Dr. Fall, will you get that list of papers on a sheet of
paper? Do we have any way to reproduce them? Get it reproduced and then give
everybody five minutes to get that because that wouldn’t be on the scope of the papers
that I was, that T had included for people’s consideration, so people, we need help from
you on what those are and people have the time to get them, so we’re going to step
down for five minutes to avoid this problem right here.

(Recessed)

MR. CHAIRMAN: Find RC 1, RC 128 before you with complete listing

of papers that you should have before you. The Chair would like to recognize and
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welcome Representative Harris. Thank you for coming. We appreciate when people  (

such as yourself come to sec how we do business. It certainly helps other times when
you have to consider what we do, so thank you very much sir for coming. At this time
with these papers before us, Mr. Engel, report from committee, please, sir. Dr. Fall,
were you ﬁﬁished?

DR. FALL:. Mr. Chair, I had a bit more to (Indiscernible — simultaneous
talking)...in response.

MR. CHAIRMAN: My apologies. Please proceed.

DR. FALL: Irefer you back to RC 26, staff comments on this proposal
to remind you, remind the Board a little background. From 1960 through 1983 the
dipnet and fish wheel fisheries of the upper Copper River district were classified as
snbsistence fisheries under state regulations, and in 1984 the Board applied the joint
Board’s subsistence criteria to identify C&T uses of upper Copfer River salmon. The
Board made a positive finding fof the stocks of the Glennallen Subdistrict, which
remains to be sﬁbject, which remains subject to harvest under subsistence regs, made a
negative finding for the stocks of the Chitna subdistrict, and adopted personal use
regulations to provide a harvest opportunity for those stocks. Since 1990, both the
subsistence and personal use fisheries have been available to all Alaska residents. In

1992, the Board determined that the subsistence regulations in place for the upper

" Copper River district are consistent with the newly revised State subsistence statute

passed in 1992, and the Department has prepared a writien report in the form of a
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customary traditional use worksheet and that again is RC 2, color tab five, which
summarizes the information previously available to the Board for its earlier actions and
is supplemented with updated information about both subsistence and personal use
salmon fishing, fisheries of the upper Copper River and previously I, in my oral report I
gave you the highlights of that, of that worksheet, which I also reviewed for the
committee. Thank you Mr. Chair.

MR. CHAIRMAN: Thank you very much. Mr. Engel to you, as Chair of
the committee. Report from Committee, please.

MR. ENGELS: Thank you Mr. Chairman. Board members, Committec F
report on Proposal 44 is found in RC 96, on Page 2 of that document. Initially, the
committee reviewed the four questions that Dr. Fall had posed to all of us earlier in this
meeting. I'm sure you’ll recall what they were, but I’ll read them to you.

“Have the rules changed that the Board followed for a C&T

determination since 19847 Question one.
Question two: is there new information available now to suggest

that the 1984 finding were in error?
And three: did the regulatory changes of the 1970°s change the

character of the fishery at Chitna before the 1984 findings?
And number four: is there new information that suggested that the
fishery now meet the eight criteria that had not met earlier.”

So those four questions focused the initial discussion of our commitiee. And the
discussion points amongst those that were there were, were users the focus of the 84
decision as opposed to identifying C&T {indings for the use of the stocks. So the
question was user versus use of the stock, and then there was some discussion there that

maybe we shouldn’t have went back to 1984, we should have looked at what the Board
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was Jooking at in 1996 also, so the focus kind of drifted between 1984 and 1996 around(
this question of use of the stock versus the user characteristics. Another great deal of
discussion focused on the Payton decision and other decisions like McDowell also
entered into the discussion and how they apply to interpreting the criteria for customary
and traditional use, and as one might think, there was difference of opinion in that
regard, but we had a good discussion of pro’s and con’s, and everybody had a somewhat
different opinion to a certain degree. And then there was a, also, quite a bit of
discussion Board members on a recent C&T finding for the Chitna area subdistrict by
the federal subsistence board that is now identified in the Federal Register. And, we
had a representative from the federal subsistence board there to give us some insight.
They were unable to tell us when and how this C&T finding occurred, but they did tell (
us that there could possibly be some people fishing there this year, although there are no
regulations in the federal government to provide for fishing activity in this area that they
determined C&T findings for. But a person could apply by a process called a “special
action request” to the subsistence board, and if that was looked upon faVorably, they
would be allowed to fish in this area that has been identified for customary and
traditional by the federal board. So that’s perhaps a new piece of information to each of
the Board members that you didn’t receive that we did in the committee, Mr. Chairman.
And we had a discussion to the stocks above and below the bridge, the McCarthy
Bridge, be identified as separate stock for the purpose of C&T findings. Again, there

was difference of opinion there. I think we’re pretty much split, but we had a good
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discussion, pcople explaining why or why not this should be the case. And then there
was a great deal of discussion on whether or not there was reasonable opportunity
provided currently, for the subsistence opportunity. As we all know, that the Glennallen
subdistrict immediately above Chitna is a traditional and customary area. 1 think there’s
roughly a 140 miles of Copper River is currently open for customary and traditional

- findings and people participate in subsistence fisheries in that area, and likewise in the
mouth of the Copper River, residents from Cordova have a similar C&T finding and
participate in a fishery there. So that was another issue that we discﬁssed. And then
there was a lot of discussion about the continuity between the earlier fisheries at Chitna
and the use pattern that has occurred both before and after the 1984 decision. Dr. Fall
led us through, it’s the same material as all of you have in your packet that he showed
us, overheads of some of the sights where the fishwheels were at and discussed changes
of locations and some of them were in his judgement, his research indicated what were
voluntary in nature and some of them were by regulation. So, Mr. Chairman we had a
good discussion of that. That information however has been made available to all the
Board members in the material identified here in RC 128, so I’'m not going to dwell on
it. What consensus points did we come i0? Well the group did agree that the Payton
case did reflect or change perhaps our assessment of the rules that we didn’t have in the
past. Of course, the Payton case, I’'m not going to get into that, we did have the benefit
of Mr. Nelson advice and counsel when we discussed the Payton case relative to any

changes that may be pertinent to what we have before us, so I’'m sure he’ll discuss that.
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Of course, his comments are in our black book, RC one, under the Law tab. We (
referred to several times so he essentially didn’t provide us new information but he
clarified some of the things for the panel that’s relative of that issue. So there was
agreement the Pay“tbn case probably changed, did change the (Indiscernible) or, should I
call it a directive assessment of the Supreme Court some of the failures of how the
Board addressed certain issues in the past, but I won’t go into those. We did discuss
them in detail in committee, but Mr. Nelson will explain I’m sure those things, and there
was aéreement that focus should be on the use of fish stock rather than fishery users, so
everybody concurred with those two asp‘ects-. And the third thing that, as I recall,
everybody agreed on, that there was a historical native fishery with fishwheels and
dipnets at Taral and O’Brien Creek. | don’t think there’s any question. We'veseen |
pictures of these things and so the committee agreed with that. In summary then there
was several non-consensus points, no agreement on whether earlier Board findings
inappropriately focused on user rather than uses of the stock, a basic issue. The panel
could not agree on that and some stakeholders made it very clear they could not support
this proposal, Proposal 45, 44, that’s before us, because many of the older Native
participants were actually replaced, just, you know, moved out of the area because of
the use patterns of newcomers to the area. So Mr. Chairman, I would ask Mr. Dersham
if there, who is my committee companion, to add anything that I, may have forgotten in
this whirlwind tour through our committee report and stop and entertain any questions

from other Board members. Mr. Chairman.
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MR. CHAIRMAN: Mr. Dersham.

MR. DERSHAM: 1 think Mr. Engel covered the committee process that
we went through thoroughly. 1 don’t have anything to add on that Mr. Chairman.

" MR. CHATRMAN: Thank you sir. Board member’s questions of Mr.

Dersham and Mr. Engel. I have a question for Mt. Engel and Mr. Dersham. At this
juncture do you think it would be important for the full Board to have a, the overview
presented by Mr. Bos to you all and to afford him the opportunity to speak to the full
Board about the petition that you spoke to specifically.

MR. ENGEL: On this particular issue I think yes. |

MR. CHAIRMAN: Is there any objection, Board members? Mr. Bos,
could you come forward sir and help us out here please. Mr. Engel, you help me frame
this question correctly. I think what we wish to hear Mr. Bos is the nature of tﬁe C&T
finding and the possible regulatory actions that could occur this summer. Is that it in its
| entirety, Mr. Engel?

MR. ENGEL: Well they could certainly, Mr. Bos could clarify that issue.
Have they received any applications, what would be the process, what might be the
likelihood, if you can speak for the Board, I don’t know? This is all new. All we know
for sure right now is there is a traditional and customary finding on the federal body, the
exact issue that’s before us right now, Mr. Chairman.

MR. CHAIRMAN: Mr. Bos, that finding of the federal body and its

spatial definition too would be very helpful, what portions are all of the drainage, any
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time considerations, species considerations, sir. Sir, do you have enough clarity from (
Mr. Engel and I to address our question? |

MR. BOS:  Mr. Chair, yes I believe so.

MR. CHAIRMAN: Please proceed, sir.

MR. BOS: Thank you. In the final federal subsistence fishery
regulations that became effective October 1, there was a C&T determination that
includes all of the waters of the Copper River if you interpret it literally. However the
Board did not make a customary and traditional use finding, to that determination. I'm
not sure what the basis of that change was from existing state regulation. As you may
know, the federal program essentially duplicated, for the most part, the State’s
subsistence regulations in its final regulations in the federal board’s final regulations (
that became effective October 1. The wording of that — give me just a moment, I’ll find
it — in its regulations in the section that identifies customary and traditional uses it says,
“The Glennallen subdistrict of the upper Copper River district’, and the key words here
are ‘and the waters of the Copper River”, Tt being the weekend 1 wasn’t able fo contact
the person most knowledgeable about that change, however, I think the information that
was provided to the committee as far as regulations for the coming year, weren’t quite
accurate. There is a specific provision in the federal regulations that would not allow
subsistence fishing for salmon in the Chitna subdistrict. It’s possible that subsistence

users could request a special action by the federal board to allow a subsistence fishery in

that area. Ifin fact the C&T determination in these regulations is accurate, that is not in
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error. Error of possibly transposition and that’s a piece of information I'm trying to
obtain for you. So as things stand now if you read the C&T determination literally it’s
the entire main stem of the Copper, however subsistence fishing under the federal
regulations excludes the Chitna district, subdistrict, from subsistence fishing and that’s,
the, if you need more clarificalion, if I can provide it I'll try.

MR. CHAIRMAN: Board members, questions for Mr. Bos please. Mr.
Dersham.

MR. DERSHAM: Thank you Mr. Chairman. We’ve heard about the
possibilities under a special action request, if a proposal came through the regular

process, and if an action was taken based on that proposal, would the likely effective

date of that be 20017

MR. BOS: Mr. Chair, yes, in general 1 think the Board is not interested
in making changes to the regulations through special actions in this coming year. And
we’ve deferred request for proposal for regulatory changes to the normal regulatory
cycle that is scheduled to begin in Januvary with the solicitation proposals and moving
through the process to final adoption by the federal board in December of the year 2000
to be effective for the season 2001.

MR. CHAIRMAN: Mr. Dersham.

MR. DERSHAM: That’s all I have right now Mr. Chairman.

MR. CHAIRMAN: Mr. Miller for Mr. Bos, please.
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MR. MILLER: Well, thank you Mr. Chair. My question is, if you (
could explain for me, I hope you didn’t just do this, the differenée between the C&T
determination that they’ve made and the fact that there’s not a finding. What docs that
mean exactly, if you’ve made a determination but not a finding?

MR. BOS: Mr. Chair, I characterize it as an adoption of the state’s
previous actions, in most cases, what the federal regulations contain for ’C&T
determinations are the determinations made by the state as of 1990 and any subsequent.
changes to those at the state, the Board of Fish in this case, may have made. This
particular situation is one that doesn’t fit that description and again, I don’t have an
explanation of why that change was included in the final regulations and as soon as I’'m
able to determine that, I can pass that on to you. But, in practical terms it will not resulf(
in the fishery on, in the Chitna district in the coming year unless the Board chooses to |
respond to any special action request that may be submitted.

MR. CHAIR: Mr. Miller.

MR. MILLER: That’s all I have right now.

MR. CHAIR: Board members, questions please for Mr Bos. Mr. Engel
for Mr. Bos.

MR. ENGEL: Thank you Mr. Chair, just a quick question Mr, Bos. You
indicated if you find that there is an error, how do errors get corrected in the federal

register. Does that take formal action or just somebody take a white-out and say we

J—
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made a mistake, whoops, what would be the course, I guess I’m ask (sic), if that’s the
case. Mr. Chairman.

MR. CHAIRMAN: Mr. Bos for Mr, Engel.

MR.BOS: Mr. Chairman, the course of action for an error is just, just
to issue a federal register notice of the corrected amendment. It does not require federal
board action, those corrected amendments generally are passed through the Solicitor’s
office, reviewed to ensure they in fact can be corrected in thaf manner,

MR. CHAIRMAN: Mr. Engel, you have the floor sir.

MR. ENGEL: Thank you for that clarification, Mr. Bos, thank you M.
Chairman.

MR. CHAIRMAN: Other questions, Board members, for Mr. Bos.

MR CHAIRMAN: Mr. Bos, what, could you give me a practical
example of an error of transposition. Or, 1 could even be more narrow in the question,
what would you perceive to be a possible error of iransposition in the situation before
us.

MR. BOS: Let me retrieve the state subsistence booklet and I can give
you the circumstances that may have arisen for transposition here.

MR. CHAIRMAN: Sure. Is this a transposition of the state’s regulatory
finding on subsistence in its entirety and then how it was transpositioned into federal

Jaw?

Board of Fish Papge 17 of 82
12/5/99



MR. BOS: Yes, Mr. Chairman. I want to stress that I don’t know that this
is what occurred in this case and I don’t want to make a deductation that this is an error
that will be corrected through an amendment and we need to determine exactly what the
basis of it was and I’m unable to give that information to you.

| MR. CHAIRMAN: You’re not hung out, sir, I appreciate your difficulties
with the weekend.

MR. BOS: Okay, the, the regulation in the state’s subsistence personal
use regulations in this case, reads ‘The Glennallen subdistrict of the upper Copper River
district describe in 5 AAC 01.605(2), and the waters of the Copper River, described in 5
AAC 01.647(31)(3), which are, was the Batzulnetas area for subsistence. The federal
regulation at issue here is essentially verbatim, that is, ‘Glennallen subdistrict of the
upper Cooper River district and the waters of the Cooper River’, but it stops there, it (
doesi’t go on to say, Gescri
and maybe that was just inadvertently dropped out, I don’t know. And I think careful
examination of the regulations will find minor typographical errors that can change the
meaning of regulations and I have found at least one other in the Prince William Sound
arca that, that would have an effect like that. The placement of a comima or semicolon
can make a difference in interpretation of regulations.

MR. CHAIRMAN: Thank you sir. Other questions, Board members?

Mr, Engel are you ready for Mr. Nelson at this time? Mr. Bos, thank you very much sir

for your insights. Are you ready?
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MR. NELSON: Yes.
MR. CHAIRMAN: Mr. Nelson, as to the discussion points in the
~ document and any discussion post McDowell and post Payton, sir. Mr. Nelson from.
Law. |
MR. NELSON: Mr. Chairman I'd {irst like to touch on the differences
between the legal sfandards in place in 1984 when the original negative determination
was madg and_the legal standards now, and then after that, I’1ll briefly discuss any
changes since ‘96, since the Iast reaffirmation of the negative finding by the Board, if
that’s okay. 1 wrould refer you to table Al in RC 2_,_colored tab five, and if you wantto
fol]o\.z\r along with me I'm go.ing to be discussing the 5 ACC 99.010,7 the version of that :
regulation that was in effect in 1984, briéﬂy. Table Al.
MR. CHAIRMAN: Questions on the papers, Board members do have
ahy? | |
MR. NELSON: It will probably be page, page number cight-five. Well
it’é about one, two, ﬂ]rée, four, al__aout the sixth page in from the beginning. It’s the sixth
Vpage of RC 5, Page 6, RC 5, I’'m sorry, RC 2, color tab 5.
MR. CHAIRMAN: RC 2, color tab 5. Mr. Umphenour, are you ready?
MR. UMPHENOUR: Is it page numbered 67
MR. NELSON: No, Mr. Chairman no, I counted pages by hand.

MR. UMPHENOUR: Is that including the index?
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MR. CHAIRMAN: Dr. Fall. ' {
(Tape 14A) |

DR. FALL: ...sorry, but there, we are indeed missing a page number
there, but if you start at A4 it’s two further on.

MR. CHAIRMAN: Mr. Miller.

MR. NELSON: Mr. Chairman, actually it’s the page béfore that that
I’m referring to. It’s table Al, the regulation as opposed to the statute.

MR. CHAIRMAN: Ok, Groucho, Mr. Umphenour, are you rcady? Mr.
Nelson from Law please.

MR. NELSON: If you look there on the left hand column of the text
there, you’ll see under (a)(2) that ‘Each Board will identify subsistence uses of fish and (
ame resources, recognizing that subsistence uses are customary and traditional uses by

rural Alaska residents for food, shelter, clothing,’ and then under (b) as well,
‘Customary and traditional subsistence uses by rural Alaska residents will be identified
by use of the following criteria.” The most obvious difference between the standards
then and the standards now that with the McDowel decision and the 1992 subsistence
law, because of the McDowel decision, the Board is no longer limited to looking at
customary and fraditional uses by rural residents, but is required to look at customary
and traditional use or potentially customary and traditional uses by all Alaska residents,
and that was obviously different in 1984 than it is now. Another aspect of it, if you go

down to (b) (3), it says “The use pattern consisting of methods and means in harvest
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which are characterized by efficiency and economy of effort and conditioned by local
circumstances.” In comparing that, I’'ll read the current version of that, that the Board
would look at, Jooked at in 96 and would look at now. ‘A pattern of taken or use
consisting of methods and means of harvest that are characterized by efficiency and
economy of effort and cost,” but there’s no condition by local circumstances after that,
that’s been changed. To (b)(4), if you look at it in the ‘84 version, ‘The consistent
harvest and use of fish and game which is near or reasonably accessible from the users
residence;’ that last portion is different than ‘near or reasonably accessible from the
users residences’ is no longer in the standards now and the current version reads, ‘The
area in which non-commercial long term and consistent pattern of taking, use, and
reliance upon the fish stock or game population has been established.” They lift..., is
the area generally no requirement or no criteria that it be near or reasonably accessible
from the user’s residence. Under (a), or (b)(5), also, well first of all to (b)(7), it starts
out, ‘A use pattern in which the hunting or fishing effort or the products of that effort
are distributed or shared among others,” and then that has a phrase within it, ‘definable
community of persons.” Under the current version there is no such requirement having
a definable community of persons. Also down at the end of (b)(7) it also talks about, ‘A
community may include specific villages or towns with an historical preponderanqe of
subsistence users, encompasses individuals families or groups who in fact mect the
criteria described in the subsection.” That’s again referring to the rural resident, rural

community, community-based as opposed to all-Alaska based, determinations they were
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performing at that time. And also under (b)(8); another difference is that, the last line c(
| that, you’ll see it talks about clements of the subsistence users’ life. In the current
version it basically drops that out and says, ‘elements of the subsistence way of life,” as
opposed to the particular users’ way of life. Those are all things that you might, that
could be considered differences in the standards in ‘84 than the current standards. And
would, may or may not make a difference in determination made then and now. It
doesn’t necessarily require a different result, but the Board might, the Board, needs,
should be aware of those differences. And the Board met in 1996 in Cordova and

| looked, reviewed the 1984 determination that the Board had made and decided that, it
was, decided not to change it at that time and leave the negative C&T finding in place.
Since 1996, the Supreme Court of Alaska in the Payton case, and I would refer you to (
the last page of RC iment of T.aw tab, that has a one page ouiline and it’s
entitled up at the top of the page ‘Payton Decision, Impact on Board of Fisheries’ and
it’s attached to the Department of Law’s specific comments on proposals to the Board
of Fisheries for. Prince William Sound meeting memo dated November 29™, 1999,
There are two, there are several, the way I read if anyway, there are a couple of factors
that we just went over that will be effected by the eight criteria, that would be effected
by the Payton decision. In other words, the Payton decision might require a different or
broader interpretation of those criteria than the Board might have made and been

- looking at in 1996. And, the ones I would refer you to probably the most are possibly

long-term consistent pattern of use, under (b)(1). The means of handling, preparing,
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preserving and storing fish or game which has been traditionally used by past
generations. Under (b)(5), also (b)(6), ‘The use pattern which includes the handing
down of knowledge of fishing or hunting skills values and more from generation to
generation.” And, those are the criteria that may be effected by the -Payton decision.
And I’ll just, if T have, the Board will like me to, I’1l go over briefly the summary that I
did for the Board, or else you can look at it yourselves and review it as well.

MR. CHAIRMAN: Please proceed sir.

MR. NELSON: Thank you Mr. Chairman. As you know, the Payton
decision dealt with a salmon fishery in the Skwentna area, and one of the criteria that
the Board cited in its finding in finding a negative C&T finding for Skwentna area
salmon was that there was a lack of evidence in the record to show multi-generational
use in family situations. So that was one of the points that was challenged by the
plaintiffs in that case. In that case the court ruled that 5 AAC 99.010 can’t be
interpreted to require finding that current users of salmon be relateci to past generations
of'users. The Board can determine if users of salmon currently practice methods of
catching, preparing, and sharing salmon that were handed down from age-to-age or
from prior generation, but the Board cannot require familial relationships between
current users and prior generations. Also there’s no requirement that the current ﬁsers
be related by blood to past generations who used fish in exactly the same way. The
focus is whether the use has occurred consistently for an extended period of time. The

legisiature did not limif the meaning of C&T uses 1o those passed from parent fo child
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or relative to relative. Another aspect of the Board’s negative determination for |
Skwentna salmon for C&T was that they found a lack of uses in exactly the same way
as the past generations. And in addressing that, the Supreme Court ruled that in order to
qualify as a C&T use fish need not be prepared or preserved in exactly the same way as
past generaﬁons. Users could stop using certain techniques because of technological
advances and still have qualifying C&T use. For example, where previous methods
were drying, smoking and fermenting, later uses of smoking, canning and jarring and
freezing salmon out of doors but not drying can still be qualifying use. One of the, one
of the situations there too is that the Board cited uses by the residents of Tyonek and
other areas, villages in Cook Inlet where there were different types of, for examples of

diffcrent types of storing and handling of, and preparing of fish, and the Board, the cow (
1 ard didn’tn rily have to require, have to find that the
uses be the same in both areas of Cook Inlet. And the other thing that the court ruled on
was that part of the challenge, or. part of the argument was in the Payton case was that
the Board of Game had a positive finding for C&T finding moose, and yet the Board of
Fisheries had a negative C&T finding for salmon. And the court ruled that positive
C&T determinations by the Board of Game on wildlife populations in the same area did
not bind the Board of Fisheries C&T determinations. The court held that the Boards
have separate statutory authority and could reach different conclusions, and also ruled

that the joint Board’s decision that an area was not within a subsistence area did not

automatically mean that the uses of fish and game within the area were customary and
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traditional. And your process recognizes that already, and I don’t think there is any
problem there, but, so those are the differences outlined, I think, in the Payton decision,
especially dealing with family ties and methods of preparing and handling and storing,
an interpretation that’s been basically overlaid on your criteria that clarify it, clarify the
criteriﬁ the way it should be applied according to our Supreme Court. If anybody has
any questions, I’d be happy to answer them.

MR. CHAIRMAN: Mr. Dersham for Mr. Nelson from Law.

MR. DERSHAM: Thank you Mr. Chairman. Mr. Nelson could you
gives us a revised version of (b)(4) from the policy panel. T missed it, I missed some of
it.

MR.NELSON:  The 1984 version?

MR. DERSHAM: No, the revised version.

MR. NELSON:  Okay, Id be happy to. Right now, as you know, it
reads, the old version read ‘The consistent harvest’, well, you can see it. The new
version reads, “The area in which the non-commercial long-term and consistent pattern
of taking, use, and reliance upon the fish stock or game population has been
established.” In other words, you need to consider the area. 1t doesn’t, that factor
doesn’t, you know, illuminate your determination very much, but it’s quite a change
from the 84 factor.

MR. DERSHAM: Thank you. Thank you Mr. Chairman.
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MR. CHAIRMAN: Other questions for Mr. Nelson from Law. I have ‘
Mr. Engel for Mr. Nelson please. |

MR. ENGEL: Thank you, Mr. Chairman. Mr. Nelson, did the Supreme
Court in the Payton case make any references to the impact of state regulations on
customary and traditional practices in that Skwentna area, and by this I mean, when the
state took over from the territory, they ¢liminated shortly thereafter fish wheels and
other, gill nets and other practices that had been used for subsistence and of course that
changed patterns by your types to a large degree. Did the court mention anything about
disrupting, if you will by law, traditional and customary patterns?

MR. CHAIRMAN: Mr. Nelson. Mr. Engel.

MR. NEL.SON: Patterns of use as opposcd to patterns of means,
handiings, storing, etc.?

MR. ENGEL: Well, by changing the gear type I mean, Mr. Chairman, is
that, if people are going to continue to use, store and gather whatever they had to do so
under the new set of standards, and in that case and that system, the traditional methods
of fishwheels and gill nets were no longer, denied shortly after staiehood, so those
people that wanted to continue had to perhaps use, rely more heavily, in total,
essentially, on a different form of gear to provide for these, this food gathering and
traditional sharing and so on and so forth. In that case it would be rod and reel. Mr.

Chairman.

MR. CHAIRMAN: Mr. Nelson from Mr. Engel.

Board of Fish Page 26 of 82
12/5/99



MR. NELSON: Mr. Chairman, 1, you know I could review the case again,
but T don’t recall that being a major factor or major point of challenge, and 1 think the
Board’s finding actualiy, for the Skwentna area took that into account and didn’t
necessarily penalize them, penalize the local users, the current users of that area or the,
because of that regulatory prohibition that had occurred there.

MR. CHAIRMAN: Mr. Engel.

MR. ENGEL: Thank you.

MR. CHAIRMAN: Other questions, Board members? Anything in
addition Mr. Nelson?

MR. NELSON: The only caution I would urge, my recommendation is
you do a thorough C&T finding here, because 1 can’t, for one thing, I can’t remember
exactly how thorough your ‘96 decision was, but also because of the Payton decision, I
think it, it lays a pretty good argument that things, centers have changed and it would be
a good idea to review it because of that, so I would recommend that. The other thing I
would caution you, as you Board members well know, when you déal with Native use
and non-Native use, you’re not allowed to make any shorfcuts there, the Board doesn’t
have the authority to rate use higher or more qualifying because of, on a racial basis at
all, but it, in other words, whether there Native uses existed or not in the area doesn’t
mean there’s customary and traditional use or not. Although you can, you’re certainly
allowed to ook at the types of use that went on there and many times, as history shows,

Native use in many areas of the state is, tends to be customary and traditional, but 1
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probably don’t need to warn you of this, but don’t, you shouldn’t rest on the fact that (
Native use existed or didn’t exist to decide whether there’s customary and traditional
use has taken place on a stock.

MR. CHAIRMAN: That’s it sit? Board members I guess I find where we
are is a discussion among ourselves about whether or not we should heed both the
professional advice of Dr. Fall and the advice of counsel, that we should make a
thorough C&T finding at this time. That’s were 1 find us. Is there any objection to that,
heeding those recommendations? Seeing and hearing none, let’s step down for ten
mimltes, get our papers organized. When we come back Dr. Fall, we’ll have you lead
us through the discussion of the eight criteria and I will once again try to express clearly
how we will consider those eight criteria when we come back. Any questions? We’ll |

gten dow

Sk g vvil IR01 LAl

(Recessed)

MR. CHAIRMAN; Come back to the record please, show it’s 2:41, this
day December 5. Come back to the record, please show that there’s six of seven Board
members present. Mr. Coffey’s been excused for illnesses in his family. We’re ready
to proceed. Board members, please remember my initial discussion about how we wish
to go through the eight criteria. Dr. Fall will read the criteria. After he finishes reading
the criteria I will ask if there 1s a consensus on a positive finding on that criteria. A no
by any Board member at that time means they wish to have further discussion. It is not

the Chair’s intent that in that discussion people declare at that time their up or down in

L ——
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any way on (fie 1ierits of riteria. IF they wish &6 have further time to consider the

~x
%)

tlia
criteria, they should indicate “no.” And that will mean they do not wish to consider the
criteria in the context of the other criteria, but, more time will_ be, they need more time
to be able to consider that befére a final vote. A yes at that time would demonstrate
uﬁaﬁiﬂaous consent for positive ﬁﬁding on that criteria at that time. Atthe end, I will
provide time for deliberation by Board members on any of the criteria that they wish to
document for, to the record, on how they are making their vote in consideration of the
.- criteria. Is this clear o everyone? If we get sideways on this, I’1l ask for order. And if
people obj v;act to my request for order then threir objection to my réquest for order should
bé for clarity on my rﬁ]ing. Having said that, are we ready to proceed? Dr. Fall, the
first of the eight criteria sir.
DR. FALL: Mr. Chairman, take a look at page A 11 in RC 2, color tab 5,
my report, criteria number one, ‘A Jong term consistent pattern of use and reliance on
‘the fish stock or game population that has been established over a reasonable period of
time, excluding interruption by circumstances beyond the users’ control such as
unavailability of the fish or game caused by migratory patterns.
MR. CHAIRMAN: Bqard members, Mr, Nelson from Law.
MR. NELSON: Mr. Chairman I just note that, that doesn’t, that leaves
out one phrase that is in the codebook for that .criteria. After a reasonable p_eriod bf

time, in the current regulations it’s of not less than one generation.
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MR. CHAIRMAN: That’s correct sir. You'll find that, Board members, {
if you go further into your package and you find the joint Board éubsistence policy and
you find the criteria there it’s noted correctly, is it not Mr. Nelson? Board members, is
there a consensus for a positive finding on criteria one? If the Chair hears a no he will
note the consensus on a positive finding for criteria one. Mr. Engel.

MR. ENGEL: Mr. Chairman, can I pose a question right now relative to
this criteria.

MR. CHAIRMAN: That would, you would indicate that by saying no,
there is not a consensus.

MR. ENGEL: No, I do not.

MR. CHAIR: Mr. Engel. (

A ENGEL: Mr. Chairman

EYEdNe Lol LD

guess I, an issne that Mr. Nelson brought
up, has there been any court definition of what a generation 1s? Or is this like one of
those, you know, not real significant trade, customary trade? Can you give me any
clarification, 1 guess, what is a generation legally?

MR. CHAIRMAN: Mr. Nelson from Law.

MR. NELSON: Mr. Chairman there isn’t that I, there isn’t anything that
would mandate or direct your interpretation of that phrase or that term in this case that

I’m aware of. I have been present at Board meetings for the Board of Game where they

talked about a generation being at least 20 years but I’m not, I maybe, the subsistence
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division would have more light on that I would really. But I’ve heard that discussion of
at least being 20 years from parent, as being kind of a normal parent to child minimum.

MR. CHAIRMAN: Mr. Engel through the Chair, do you wish to hear
from the division?

MR. ENGEL: Mr. Chairman, this is rather pivotal to me as far as making
connection with this criteria, what 1s a generation? This is a change from the 1984 law,
when it went away from the rural situation, so anything that the subsistent division staff
could provide would be useful for me, Mr. Chairman.

MR. CHAIRMAN: Director Pete, please.

MS.PETE: Thank you Mr. Chairman. Yes, sort of the anthropological
definition if you will of transmission of knowledge from one generation to the next is
sort of been in the ballpark of 25 to 30 years when you consider the age of teachable
children, that if you start having your children at about age 20 you stari to encultureate
them when they are about five to six years old, so that spans a generation. Mr. Chair.

MR. CHAIR: Mr. Engel. In addition for Ms. Pete.

MR. ENGEL: That’s helpful in terms of some definition of this thing, so
that somebody that may have participated in terms of a long-term fish pattern use pack,
as recently as the mid-70’s or something may fit this criteria. Is that what you’re
suggesting to us? Mr. Chairman.

MR CHAIRMAN: Director Pete for Mr. Engel.
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MS.PETE: Mr. Chair, if I may if brings in the notion of a, inter-
generational transmission, so it’s more than time, there’s a notion of transmission to the
next generation.

MR. CHAIRMAN: Mr. Engel for Director Pete.

MR. ENGEL: That’s all I have for now, Mr. Chairman. Thank you for
indulging me a little.

MR. CHAIRMAN: Other no’s, is there any further need for discussion.
Hearing none, Mr., oh excuse me, Mr. Miller, please.

MR. MILLER: Thank you Mr. Chairman. I guess I, I’m not real clear on
the importance of each aspects of this criteria, but, I need to get closer, but I am
concerned about the word reliance and how much, how much we should base our, our,(
how much we should base our decision on the varicus aspects of this criteria. | guess
maybe somebody, either Dr. Fall or Ms. Pete or someone that could help me with that. |
don’t have a problem with taking and use, I have some questions about refiance. And if
I’m off base, Mr. Chair, I wish you would help me with that as well.

MR. CHAIRMAN: No, you, all you had to do was indicate a no, like Mr.
Engel and then you guys are playing by the rules. Mr. Miller, for clarity sake, are you
specifically directing your question to the word “reliance,” sir, as Mr. Engel did to
generation.

MR. MILLER: Yes, [ am.
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MR. CHAIRMAN: Thank you sir. Dr. Fall, on the word “reliance” for
Mr. Miller.

DR. FALL: Thank you Mr Chairman. Again, we don’t, we don’t have a
specific number in terms of production or pounds of food produced, or anything like
that, to give you an index so to speak of how reliance could be defined. In the past, this
is one of many terms that the Board has defined in relation to other things, comparing
use patterns and harvest levels of one fishery with another fishery or in the case of non-
subsistence arcas where this also comes into play, comparing a variety of indexes, and
even there we don’t have, I mean indices, but we don’t have actual numbers. If you
look at, and aiso to note that reliance as a concept fits into at least one other criteria in
criterion eight as well, so this is an importanf plece in your analy31s If you take a look
at the, the staff report on page A 21, you can get some idea of how the Board, back in
1984, looked at this particular question and it did note that, that in the Chitna subdistrict
fishery at that time, that there was basically an intermittent use and a fairly short-term
use which wounld indicate less reliance on those stocks, than, than was the case of the
stocks of the Glennallen subdistrict where there was a longer term and consistent pattern
of use among most participants in that, in that fishery, so one, indicating, indicator of
reliance is, is consistency of use over time, that evidence of that would indicate that
people rely on that resource. Other evidence is in harvest levels and seasonal averages
so, of fisheries and what the Board learned in 1984 is that the Glennallen subdistrict

fishery produced, on average, far more salmon per families than did the Chitna
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subdisirict fisheries. So there was again, more reliance in the use patterns of the, of the
Glennallen stocks. And under criterion eight would be further guidance as to how to
look at this, the research that we did and reported to the Board in 1984 found that
participants in the dipnet fishery that, that use patterns did involve using salmon from
other fisheries in the state. This is one of a, of a set of fisheries that the people used to
harvest resources while, for the stocks in the Glennallen subject district, it was typical
for, for those stocks to be the sole source of salmon for people engaging in that use, so
again, more, more specific reliance on those stocks, so those are some of the things that,
that have been used in the past to understand reliance.

MR. CHAIRMAN: Mr. Milier for Dr. Fall.

Mr. Miller: Thank you Mr. Chair. I guess I was listening and 1 wasn’t(
sure if I heard in there, but is aiso then reliance would be relative to the consideration of
alternative sources available of other types, of totally other types of food?

MR. CHAIRMAN: Dr. Fall.

DR. FALL: Mr. Chair, that is indeed correct and that comes out in
criterion eight again, too, that you would weigh the harvest level of, of salmon, the
production of salmon associated with that use pattern with, with other things you know
about, about really the participants in that fishery as we mentioned in staff report,
there’s no getting away, that customs and traditions are carried by people and it is

appropriate to talk about those, those individuals as a group, not as individuals, but as a

group and what their pattern of use and is, and what we found in the early 80°s is that, (

Board of Fish Page 34 of 82
12/5/99



the use pattern for the dipnet fishery was engaged in, or was associated with more wage
employment, more employed household members, use of the fishery on weekends as
breaks from work, and so forth, while the use pattern for the Glennallen subdistrict, was
associated with low employment, low income, and use of the resource throughout much
of the summer, at fish camps to put up large quantities of fish for food.

MR. MILLER: Thank you Mr. Chair.

MR. CHAIRMAN: Board members, other discussion? Well, I’ll puta
“no” on myself at this juncture until I can understand what I might not have heard, so
I’11 ask the question directly. There’s been two requests for definitions, there are no
definitions, and part of the reason for that lack of definition is that Board members can
exert elasticity in interpretation here around many different experiences they may face,
many different places in the application of this criteria, in different subsistence fisheries
throughout the state. Am I correct about that Dr, Fall, and then Mr. Nelson from Law.

DR.FALL: Mr. Chair, I think that’s exactly right, that these are
exercises in comparison and the Board brings to this discussion its knowledge of other
subsistence fisheries, recreational fisheries and other personal use fisheries in weighing
each criteria.

MR. CHAIRMAN: Mr. Nelson from Law,

MR. NELSON: Yes, I’d probably agree with that Mr. Chairman. I'm,
one thing I would say about the, one, not less than one generation term that was

questioned by Mr. Engel was that it, that’s used under the long-term consistent pattern
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of non-commercial taking and use, and then later on there’s also transmission from one
generation to another generation, that isn’t, but doesn’t require that that occur over a
certain period of time. I think it’s, you should be careful to distinguish between the
long-term pattern you’re looking for and the transmission from generation to generation
because that can occur instantly, not necessarily over long generations, or long patterns,
or long term situations.

MR. CHAIR: Thank you sir. Board members, other no’s in need of
further discussion? Mr. Dersham.

MR. DERSHAM: Mr. Chairman, ’'m getting a little fuzzy about the
rules of the game here. You know, when you asked for consensus and the first Board
member says no, [’'m still thinking it over and then have questions or doesn’t have (
questions. This, that obviously kills the consensus. For example, in this criterion, I’m
still thinking it over. Do you need me to register that on the record each time we come
to a criteria I’m not sure about? Or does one Board member kill the consensus and then
that’s all you need to continue.

MR. CHAIRMAN: Thank you sir. Okay, lets do this one more time
everybody. I'll start the discussion around each criteria with a question whether there is
consensus for a positive finding on that criteria. Ifnobody, if no one says “no,” then
that means that there’s a positive, there’s a consensus for a positive finding on that

criteria. If people still have elements of discussion they should register, they wish to

have more discussion, they should say “no™ at that juncture. And any time throughout{
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the discussion they should register a “no” to demonstrate that they, that there is not a
consensus for positive finding on this and then when they, discussion is exhausted, then
I will say is there consensus for a positive finding. At that juncture, hoping we can
avoid duplicitous discussion on this ad nauseam at the end when we speak to our final
record. That’s what I’m trying to accomplish here. And then, if there, if people
satisfied their need for discussion and they do wish to see a positive finding on that
criteria, and all six of us see that, then we would have consensus and we would move
forward. Does that help Mr. Dersham?

MR. DERSHAM: 1 think so. Let’s try it.

MR. CHAIRMAN: Mr. Miller.

MR. MILLER: Thank you Mr. Chairman. I guess along the same
lines I’d need a little clarification. If at the time that we announce a no from any
individual Board member, is that the time then, and the only time that you’ll be able to
gather information and ask questions, or is if possible for a person who does not feel
comfortable with the information he has to wait for more discussion, or wiil there be no
more discussion?

MR. CHAIRMAN: I"m not going to constrain the discussion, Mr. Miller.
If people still have, I want you to hold your discussion within the criterion, we make
time at the end for summary comments. That should also be considered time when you

people can ask further questions or clarifications. I’'m not going to constrain it and I can
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see the ambiguity of my direction. Thank you sir. Is there further discussion on this (
criterion? Is there consensus for a positive finding on this criteria at this time?

MR. DERSHAM: No.

MR, CHAIRMAN: No, by Mr. Dersham. Let’s proceed. Criteria
number two. Dr. Fall.

DR. FALL: Mr. Chair, criteria number two is use pattern recurring in
specific seasons of each year.

MR. CHAIRMAN: Board members, is there a consensus for a positive
finding on this criteria? Is there any objection? Let the record so show that there’s a
consensus for a positive determination on this criteria. Dr. Fall, number thi*ee please.

DR. FALL: Mr. Chairman, criteria number three, a use pattern
consisting of methods and means of harvest which are characterized by efficiency and
economy of effort and cost.

MR. CHAIRMAN: Board members, is there a consensus on this criteria?

MR. MILLER: No.

MR. CHAIRMAN: Mr. Miller, you have the floor sir.

MR. MILLER: Thank you Mr. Chair. I guess [ would like to hear some
discussion about efficiency and economy of effort relative to how and from where the
participants in this, and how efficient the effort actually is, and how much cost is
involved to participate.

MR. CHAIRMAN: Dr. Fall, for Mr. Miller. (
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DR. FALL: Mr. Chair. I'll start out by referring the Board to page A 33
in my report and first refer to the information that was provided to the Board for the
original finding back in 1984. And Mr. Chair, I forgot to mention this before, and 1
should have, that the tables that you see after each criterion, for example, after criterion
three its table A 13 and it’s called ‘Information Pertaining to Criterion X Provided to the
Board of Fisheries by ADF&G, 1984.” This is verbatim, what [ provided to the Board
in 1996. So this represents what the Board had before it in 1996 when it last looked at
this question. I'm sorry I didn’t mention that sooner, take a ook at that. What the
Board heard about the use pattern about the siocks of the Chitna subdistrict is that
gencrally the use pattern was associated with long, relatively long distance travels o-f up
to round trips of 500 miles or more over highways. That, in contrast the, and again, this
is a criterion that calls for some comparison and looking at things in relative terms, it
was noted that, that, fish wheels were used primarily in a pattern of local use, from
camps, in a set, set of areas, it was also noted, really more on the discussion of criterion
one, that there had been a shift over time, actually, it was a fairly rapid shift from
dipnets to fish wheels in the Copper River fishery in the 1910’s, almost entirely reIatéd
to the higher efficiency of the fish wheel. Another factor that the Board looked at then
was the relative harvest by fish wheel, the choice that if a person wanted to harvest
salmon in larger amounts, the fish wheel is generally the choice that was made. And
that’s been, that’s certainly been true since, since the fishery’s been open to all

Alaskans, and of course it was opened up to all Alaskans in the 70°s and early 80’s
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when these choices were being made as to which gear type to use. That said, the Boarc.
also noted that the, that in terms of comparing catching salmon at the dipnet fishery at
the Chitna, comparing that to purchasing salmon in a store, that there wers, it was much,
it was quite cost efficient to travel to Chitna, and if you were successful and took about
the average number of fish, of 15 or so, you were coming out ahead in the ferms of the
amount of money that you were spending, and 1 did an update of that in table A 14, and
you can take a look at that and you’ll see that it is a whole lot cheaper to get your
salmon by dipnetting than buying it. Not a particularly surprising finding, and this is
why the Board of Fishery’s in 1984 realized that this did not, the use pattern at Chitna
did not fit a recreational pattern in entirety, that it was sorhething different, and it chose
to use the personal use category to characterize the fishery and provide that opportuni(J

MR, CHAIRMAN: Mr. Miiler.

MR. MILLER: Thank you Mr. Chair, that’s all I have for now.

MR. CHAIRMAN: Board members. Is there any other need for
discussion as registered by further no’s. Mr. Dersham, to your “no.”

MR. DERSHAM: [ have a question to staff', Mr. Chairman. The
considering this criterion, is the fact that say, if you find that majority of the use doesn’t
fit this criterion, but a portion of the use does, as in your data that you presented about,

from the survey about how long people plan to stay and so forth, what is the

significance of finding that the majority of the use doesn’t and a portion does. Do we
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focus on the portion that does or is it a factor that we can use in our decision that we feel
a majority doesn’t?

MR. CHAIR: Dr. Fall for Mr. Dersham please.

DR.FALL: Well, Mr. Chair, I think that’s entirely up to, at the Board’s
discretion, however, do note that, that the criterion says a use pattern, which is
characterized by efficiency and economy of effort and costs. So my reading of that, and
I think past Board application of these criteria, is that, that, the efficiency characterizes
the basic pattern of that fishery, it’s the rule rather than the exception in that fishery.

MR. CHAIRMAN: In addition, Mr. Dersham.

MR. DERSHAM: That’s all Mr. Chairman.

MR. CHAIRMAN: Board members, other need for further discussion?
Board members, is there consensus for a positive finding on criteria three?

MR. MILLER; No.

MR. CHAIRMAN: You’ve got to let her rip Mr. Miller. No. No. Show
no consensus. Number four, Dr. Fall.

DR.FALL: Mr. Chairman. Criteria number four oﬁ the top of page 835:
“The area, in which the noncommercial, long-term and consistent pattern of taking, use
and reliance upon the fish stock or game population has been established.’

MR. CHAIRMAN: Ts there consensus on criteria number four? Board
members? Do you people need more time? I need a no or I'm going to move to five. 1

hear no “no’s,” show consensus on four. Number five, Dr. Fall.
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DR. FALL: Mr. Chairman, criteria number five, ‘The means of
handling, preparing, preserving and storing fish or game which as been traditionally
used by past generations, but not excluding recent technological advances where
appropriate.”

MR. CHAIRMAN: Board members, is there a consensus for a positive
finding on criteria five? Does anyone need more time? Please indicate so. Show a
positive, show consensus on criteria number 5.

(Tape 14b)
(Part of discussion not captured when the tape was turned over.)
(Tape log indicates consensus reached on criteria number 5.)

DR. FALL: ...patterns which includes the handing down of knowledge g
fishing or hunting skills, values and lore from generation to generation.’

MR. CHAIRMAN: Board members, is there a consensus for a positive
determination for criterion number six? Is there a need for more time?

MR. MILLER: I’d like a little more time, Mr. Chairman.

MR. CHAIRMAN: Do yoﬁ wish to step down or do you wish to ask a
question, Mr. Miller?

MR. MILLER: Let me think for a second. Actually, I wouldn’t mind
stepping down, Mr. Chair.

MR. CHAIRMAN: How long would you like sir?

MR. MILLER: Five minutes. (
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MR. CHAIRMAN: Five minutes. Step down for five minutes from the

record.
(Recess)

MR. CHAIRMAN: It’s 3:18, 3:18 p.m. Mr. Miller, you have the floor
Sir.

MR. MILLER: Thank you Mr. Chair. T guess I’1l just take a stab at this,
the thing that I'm trying to shake around and get an idea of, is that, there’s obviously
been some changes in the characteristics or makeup of the actnal users over time, and
my question is, is whether those interruptions have actually constituted a break in the
pattern of handing down information.

MR. CHAIRMAN: Dr. Fall for Mr. Miller.

DR. FALL: Mhr. Chair. First of all regarding the break in the
communities and families in, that used the Chitna subdistrict, as you read in our report,
we think such a break did occur, that the, that the fishery that developed at Chitna in the
60’s and 1970°s replaced the fishery that had been there previously over the span of
about 15 years, and the maps of the fish wheel loéations demonstrate that. What
happened is that the older pattern of use which was associated with traditional sites and
salmon racks like we saw in the photograph were placed under substantial stress by the
influx, with the construction of the highways, of people how were coming there to
dipnet salmon for food, and the, the people who were camping in that area and living in

that arca, moved upriver. And they were gone by the mid-1970’s. Their traditions,
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their customs went with them to the North and were shared with people that they fisheu
with. What has, what then happened, with the, with the development of the fishery
there was a pioneering effort by the first people who learned about the area and
probably did observe, and other local people dipnet fishing there. I don’t have any
evidence to suggest that the pattern that developed in the dipnet fishery at Chitna in the
60°s and 70°s was based upon a set of knowledge that was transmitied by earlier, by the
carlier participants in that fishery that moved upriver. That is not to say that the
pioneering people in that fishery didn’t tell other people, demonstrate how they were
learning about that fishery, where the good places were, what the good techniques were,
that certainly started td happen in the 60°s and 70’s and continued. But, specifically to
your question, there was a break between those earlier traditions and what happened (
later on.

MR. CHAIRMAN: Thank you. Mr. Miller.

MR. MILLER: Just a follow up then, in terms of the current group of
users, how much turnover is there? How many new guys show up, relatively speaking,
and how much of, is, ié a learning process passed on, or is that, is there any way to
determine that?

MR. CHAIRMAN: Dir. Fall for Mr. Miller. Dr. Fall.

DR. FALL: Thank, thank you Mr. Chairman. I almost forgot the

question, as I was flipping through, could you repeat? I’m think I’m on the right page,

let’s make sure. (
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MR. CHAIRMAN: Dr. Fall, that’s very encouraging. That’s the first
demonstration of the fact that sometimes you can sink to the level of the Board without
having a complete and total command of the matter, so I appreciate that humanness.
Mr. Miller.

MR. MILLER: I may have forgotten the question now myself.

MR. CHAIRMAN: Good, then. (Laughter) It’s the Chair’s job to move
us along, ifthat’s the situation. Mr. Miller, thank you.

MR. MILLER: The question was, what is the turnover, how many, how
many new people arrive in this fishery, and what percentage are new people that would
actually need to have a leaming process.

MR. CHAIRMAN: Dr. Fall for Mr. Miller.

DR. FALL: Mr. Miller, you’re absolutely right that this is, a tough
question to answer with a lot of numbers. We did ask the question though, back in the
early 80°s and you’ll see the responses to our work on page A 21. This actually shows
up under criteria number one. We found at the time that 41 percent of the-people
participating in that fishery weré there for the first time, and that 72 percent had
participated for five years or less. We also found that many of those interviewed, and
I’m reading now from our report the same information I provided in 96. ‘Many of those
interviewed indicated that since they first dipnetted at Chitna, there have been
intervening years when they have not participated due to employment, being out of

state, involving them in another salmon fishery, or having enough salmon from the
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previous year.” So linking into your question, there did appear to be a short-term use °
pattern and an intermittent use. That said, people of course are going with other people,
and so we cannot conclude that there isn’t, that there isn’t transmission of knowledge.
Whether that is characteristic of the fishery in a multi-generational sense, it wasn’t in
the early 80°s. I note in the report that as 15 years havé passed, it does add time to the
history of this fishery. What we, what we also know is that the level of participation in
the, in the fishery does fluctuate with abundance and, and with, with openings and so
forth and you'll see that as the, as the available salmon goes up so does the participation
in the fishery. Through word of mouth people will hear about the fishery and go down
there, Whjch, but if, if runs aren’t particularly good, people go elsewhere, which would
be indicative of a lack of consistency of use as well as some, a break in the context for(.
sharing information and knowiedge about ihe Oshery.

MR. CHAIRMAN: Through the Chair, [ have Mr. Nelson from Law for
Mr. Miller. Mr. Nelson.

MR. NELSON: Mr. Chairman, Mr. Miller, the one thing I would point
out abéut criteria six specifically, is that it isn’t prefaced with the language long-term
consistent pattern of use. It just says a pattern of taking or use. So I, you should be
careful to distinguish that difference between criteria one, that says long-term consistent
pattern and criteria six where that isn’t, long-term consistent isn’t a requirement, just a

pattern.

MR. CHAIRMAN: Mr. Miller, yvou have the floor sir. ¢
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MR. MILLER: Well, thank you Mr. Nelson for pointing that out. I have
no other questions at this time.

MR. CHAIRMAN: Do we have consensus at this -- Mr. Umphenour
please.

MR. UMPHENOUR: I’d like to ask Dr. Fall a couple of questions, that
is, Dr. Fall you mentioned that the people that had been subsistence fishing at Chitna in
the 50°s and, say from 1910 or so, until 1950, that they were displaced in the 60°s and
70’s. And when you were answering Mr. Miller’s question about the knowledge of
fishing and hunting and you said that they moved upriver with their drying racks. Now,
my information is that they had drying racks for one reason. To dry salmon to feed to
their dogs for their dog teams. And, currently, I’ve talked to staff and there are no
drying racks in the Glennallen subdistrict, so these people quit drying salmon because
they’re not feeding them to dogs any more? Why had they quit drying salmon?

MR. CHAIRMAN: Dr. Fall for Mr. Umphenour.

DR. FALL: Mr. Chair, I think our report would suggest different
information. There were reports from the 1910°s and 1920°s which I could flip through
about 20 pages of my paper and site the page. An observation from a Bureau of
Fishery’s employee at that time, that the vast majority of salmon taken in the Copper
River were not fed to the dogs, salmon that were dried were used for human food, and
our report that we presented in 1996, Simeone and Fall, was based upon a summer of

field work that Bill Simeone and our staff did in collaboration with the Copper Native
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Association and there were case studies of households in there which described the (
various methods of using salmon, and not as much salmon is dried today that was in the
past, but it’s still used along with smoking salmon as a combination of methods that
people continue to use in continuity with the past history of that fishery.

MR. CHAIRMAN: Mr. Umphenour, please, your additional questions,
Sir.

MR. UMPHENOUR: Thank you Mr. Chair. For Dr. Fall, you said the
people moved upriver because they were displaced in the 60s and 70’s. And they had
drying racks there, and so my question is, and you’ve partially answered it, is you said
there that they’re not drying fish as much as they were, that they’re smoking , but are
they drying fish on drying racks at fish camps upriver? That’s what my question is. (

MR. CHAIRMAN: Dr. Fail for Mr. Umphenour.

DR. FALL: Mr. Chair, I would need some time to look back in our
report Fall, and Simeone, and see if one of our case studies specifically mention drying
racks. I do know that we told, we reported to the Board in 1984 regarding criterion
number five that 45 percent of the Copper Basin fish wheel operators dried salmon. So,
that’s a fairly large percentage and I suspect that if we did that survey over again it
might be a little bit lower now, but as to the drying racks I’d really need to double check
some of my sources, but drying does continue to be done.

MR. CHAIRMAN: Anything in addition, Mr. Umphenour.

MR. UMPHENOUR: Nothing further. Thank you Dr. Fall, Mr. Chair. (
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MR. CHAIRMAN: Board members, other need for discussion as noted.
No around consensus. Board members is there consensus for a positive determination
on criteria six at this time? Hearing no "no’s" let the record show Ms. Cody. Number
seven please, Dr. Fall.

DR. FALL: Criterion seven, Mr. Chairman, ‘A pattern of taking use and
reliance where the harvest effort or products of that harvest, are distributed or shared,
including customary trade, barter and gift giving.

MR. CHAIRMAN: Board members is there consensus for a positive
finding on criteria seven at this time? Is there a need for more time? Is there a need for
more time? Do I hear a no? Let us show a consensus around criteria number seven.
Number eight, Dr. Fall.

DR. FALL: Mr. Chairman, criterion number eight, ‘A paftern that
includes taking, use and reliance for subsistence purposes upon a wide variety of the
fish and game resources and that provide substantial economic, cultural, social, and
nutritional elements of the subsistence way of life.”

MR. CHAIRMAN: Board members, is there a consensus for a positive
finding on criteria eight at this time?

MR. DERSHAM: No.

MR. CHAIRMAN: No. Mr. Dersham you’re recognized sir.

MR. DERSHAM: [ don’t really have any questions at this time, Mr.

Chairman, I just don’t have consensus.
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MR. CHAIR: Ok, Board members are there other needs for questions.
Mr. Engel, notes no.

MR. ENGEL: Mr. Chairman, perhaps somebody could explain the
definition of the subsistence way of life for me so I better understand that phrase. Either
a legal definition or a definition somebody feels comfortable giving to me.

MR. CHAIRMAN: Are you ready Dr. Fall? Dr. Fall for Mr. Engel. |

DR. FALL: Mr. Chair, if we pull out the, the so-called cookbook, the
subsistence finding procedures and RC 1, under the tab Subsistence, we will find a
definition of subsistence there, which is relevant to subsistence uses and that’s on page
six. There’s one portion of that that is, that is, should be stricken from that, but

(

subsistence uses arc ‘Non-commercial, customary, traditional uses of wild rencwable
resources.” This old definition says ‘Resideiit domiciied in the rurai area of the state.”
That’s no longer applicable. ‘For direct personal or family consumption for a variety of
purposes, including food, shelter, fuel, clothing, tools, or transportation’ and so on.
Another relevant portion of this is the, the section of the, of the 92 law which refers to
non-subsistence areas. So, in some ways the legislaturc in 92 decided to define
subsistence in terms of what it isn’t, so it did give the joint boards the, the directive to
identify non-subsistence areas, which are areas of the state where subsistence hunting
and fishing are not a principle characteristic of the economy. So, a subsistence way of

life is a way of life that takes place in a context of long term patterns of uses of wild

resources, relatively large harvests of wild resources, a pattern season around a harvest {
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that’s linked to the availability of fish and game, a use pattern that’s linked to oral
traditions, and more recent traditions, of an area, it’s a subsisience way of life is one of
which, that the contributions of subsistence harvesting are major in comparison to
purchased food stuffs and other purchase of raw materials. So it’s a, it’s a combination
of, of atiributes that, that define it. So in this, it’s referenced in this particular criterion
for that very reason, that what the, what the joint board was looking for in criterion eight
was this, this context. Does this use pattern take place, is the uses of these stocks part of
a wider range of uses of fish and game, of hunting and berry picking and, and of a
variety of resources that support that, that way of life characteristic of communities and
areas of the state. And that’s a long answer to a short question.

MR. CHAIRMAN: Through the Chair, Mr. Nelson from Law for Mr.
Engel.

MR. NELSON: Mr. Chairman, I generally think, agree with Dr. Fall’s
comments, the only cautionary note I would insert is, be careful not to judge uses by
communities of residence where the users live. I don’t think the court would uphold a
decision on that basis. I think it’s perfectly fine to look at the users and their uses, and
you know, what kind of uses are going on, and the diversity of their uses, but I wouldn’t
do it based on where they live because it probably is, is, would be found arbitrary and
not reasonable because it wouldn’t be tied to the use patterns. The nature of the
subsistence use by a community doesn’t dictate what use patterns of people are actually

using this particular stock.
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MR. CHAIRMAN: Mr. Engel, you have the floor sir.

| MR. ENGEL: All right, since we’re on criteria eight, I’1l tell you one of
the things maybe someone can help me clear it up. Criteria eight seems to almost in
some ways fly in the face of criteria one, because it calls for the reliance of a wide
variety of fish and game resources and Dr. Fall just mentioned somebody that gathers
berries, picks, grows a garden, or does all these different things, shoots a moose, wide
diversity of reliance. In criteria one it says ‘A long-term consistent pattern or use,
reliance on a fish stock,’ so it seems like to me that in one case the person that is
satisfied with staying in one place or can meet their needs is penalized because, or a

person that is a diverse food gatherer that moves and does a lot of things to maintain a

desired subsistence lifestyle gains benefit under 8, but that same person might be (
penalized because they’re not relying on a single stock, like we’re talking about here

In other words, a person that utilizes other stocks within the Copper River Valley, other
than the Copper River would fit nicely with the diversity of harvesting under eight
perhaps, and lose out under my evaluation of reliance on a fish stock, like, if we define
that as the Chitna area. So it seems like one flies in the face of the other; reliance on a
diversity, and a reliance on a stock. This is something I’ve had difficulty in trying to -- 1
guess it’s subjective. You place balance on what you, you get points for one, and you
lose points on the other. I don’t how to deal with that and it’s been mulling around my
mind. Maybe somebody could help me. Thank you Mr. Chairman.

MR. CHAIRMAN: Dr. Fall for Mr. Engel. (
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DR.FALL: Mr. Chair, I’ll give it a shot and maybe Mary Pete would
also like to add to this. One thing to keep in mind I think in looking at, at reliance in the
history of the criterion and certainly in what the Board and the legislature is trying to
accomplish with providing for subsistence uses is that reliance of course goes beyond
food value, beyond economic value, I think we also look at reliance in terms of the
carrying on of traditions and knowledge. So, a resource might very well be harvested in
the very small, relatively small amount, but, but for the preservation of a way of life and
a tradition associated with a, with a community or an area, they could be very, very
reliant on that resource for that, for that purpose. Secondly, I think when you look at the
patterns of subsistence use in Alaska, you see that it is very rare in arecas outside the
non-subsistence area to find, to find annual harvests dominated by one or two resources.
That, that the, so when comparing or contrasting a use, it might be a personal use or a
recreational use, in comparison to a traditional use. One of the clues that the joint board
developed as well, is this resource used in combination with a lot of other things, like
we see in a subsistence way of live as referred to in criterion eight. And the Board, back
in 84, made a contract there between the two, two use patterns of the different stocks.
I’ll sum up by saying that the criterion as a whole, were put together as a package to try
to capture what a traditional use looks like in Alaska and characteristic of an Alaskan
traditional use is one that is part of a bigger package. That if it’s a, if' it’s something
that’s one or two things that people do for supplementing their food supply that, that use

pattern locks like a personal use and could be provided for under those regs, as opposed
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to a subsistence use which is imbedded in this, this wider variety. That would be my
explanation of why it appears, might appear to be a contradiction, but in the analysis
that we would do of the pattern, it is not.

MR. CHAIRMAN: Director Pete, anything in addition?

MS. PETE: No, thank you.

MR. CHAIRMAN: Mr. Engel, you have the floor. Through the Chair,
Mr. Nelson from Law for Mr. Engel.

MR. NELSON: Mr. Chairman, the only other thing I would add was that,
as everyone understands, the history of this regulation was prior to the McDowell
decision used to identify communities that had C&T use of a particular stock, ahd some
of this language sounds, you know, was contained in the earlier version, and then was (
changed to avoid community determinations, and shift {o the possibility of any C&T use
by any Alaskan resident. I think that’s the part of the lack of clarity. It made more
sense I think, when you were using this criteria for communities, deciding which
community had C&T use of a particular stock or a game population.

MR. CHAIRMAN: Mr. Engel, you have the floor sir.

MR. ENGEL: T haven’t got anything further at this time. I’'m still
confused but I'm listening, so I’ll learn. Thank you Mr. Chairman.

MR. CHAIRMAN: Board members, is there a need for further
discussion? Is there a consensus on criteria eight at this time?

MR. MILLER: No. (
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MR. CHAIRMAN: Show no consensus. Board members, at this time I'd
like to open the period for discussion and questions on all eight again. Do not feel
constrained by the consensus or lack of consensus. You can revisit those things. It’s
the Chair’s intent that you have an enormous volume of material before you, that we
have all reviewed and I would like to see Socratic questions posed to interject material
from the record that’s already before us into the building a record by asking questions
and playing dumb. We know what the record is, so let’s don’i build the record with the
obvious record, but if you have genuine questions and efficiency in the use of our time
here, it’s to go back over these things, get your questions asked about any of the eight
criteria. When we finish that discussion, the Chair will start to feel the press of the
agenda, he will tell you that, and 1’11 start to look for summary deliberations on the eight
criteria and to call for the question. Are there any questions on how I wish to go
forward? Floor is open for general questions before final deliberations and the call for
the question. Mr. Engel.

MR. ENGEL: Mr. Chair, just so my notes are correct, we find that there
was 0 consensus on criterion one, three, and eight. Is that correct? |

MR. CHAIR: Madam Executive Director.

MS. COTE: Mr. Chairman, criterion one, criterion three, and criterion

eight.

MR. ENGLE: Correct.

MR. CHAIRMAN: Mr. Engel, you have the floor.
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‘MR. ENGEL: Then it’s my assumption those are the three criterion that!
we would be looking at in more detail perhaps, although they all fit in, they seem to
have some general comfort level with five of them, but three, we’ve got some probiems
with. And of those, two of those three we have just a questions of reliance in there.
And 1, the reliance, two of those are somewhat still contradictory in my mind. Because
of the diversity on one hand and it seems like you get points for a greater dependency if
you will, reliance on something that you get full utilization on, so that’s where I am at,
is this question of reliance. The other one is the question of consistent methods and
means of harvest characterized by efficiency, economy of effort. That’s another one the
we have some question on and, there I get into a situation that’s almost as Mr. Nelson
indicated, this is a throw-over from the original law that talked about rural. You're |
away and have no other alternatives whether vou live in
a non-subsistence area or another rural area where you have salmon of this level and the
salmon of dipnetting, you may not be able, it may cost you more to drive from
Chickaloon, where you have no salmon dipnet fishery or anywhere else for that maiter
that’s still within a non-subsistence area and I would have to, Because I travel further
than somebody else, I may lose points in my mind. Qualification, because the
alternatives aren’t there, and so therefore it costs me more to participate, but I have no
other alternative perhaps. And soI have a problem with that. And again, a lot of this

gets down interpreting this, it looks like somebody, that somebody was the legislature,

took a former law that was designed primarily for rural and kind of played around wit}?
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it, took part of it out to clear it up but left a lot of the attributes of that, or subjective
attributes of that. So, that’s were I’'m at right now on those issues, and if any other
Board members could help me with those, how they view this efficiency because a
person is penalized for listing, you know, and drive more miles, and so on and so forth,
or you can’t use a fish wheel because you don’t live on the river and can’t haul one
down there, but nonetheless you could drive down there and dip, (Indiscernible) an
urban type thing, you’re penalized for costing more. So, I'll stop with that, I'm
repeating myself, but that’s where I’m at, reliance and this efficiency of use. Mr.
Chairman.

MR. CHAIRMAN: Mr. Engel may request another Boérd member, so
that Board member wish, wish to speak to Mr. Engel’s questions specifically, is that
your? Mr. Umphenour for Mr. Engel.

MR. UMPHENOUR: Ok, I’d like to speak to efficiency and economy of
effort. And in this situation there’s, we’ve compared this fishery, or the staff compared
the Chitna region with the Glennallen region, but failed to compare it with the Cordova
subsistence fishery as far as efficiency, reliance, and economy of effoﬁ. Now when I
look at economy of effort, and I’m speaking as a person that has operated fish wheel
commercially, and my son still operates one commercially, and as person that has
personally dipnetted as well at Chitna. The effort to build a fish wheel is great, even
though they use mini fish wheels here on the Copper River compared to a commercial

fish wheel on the Yukon River, but still, there’s an expense to it. 1t’s a fairly large
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expense to build the fish wheel. There’s a lot of work to build a fish wheel. And sure (
it’s efficient. But your bag limit is only 30 salmon. And that’s what it, that’s all it is at
Chitna, in the personal use fishery. And if a person, there’s a question of how many
salmon can a family eat in a year. Many families, only 30 salmon is all they need
because they may go get a mouse or a caribou or something ¢ise and 30 salmon’s all
they need. If it’s these salmon here, that might be a 150 pounds of salmon if it’s all
sockeye. Ok, and so the fish wheel’s very expensive to build. It takes a lot time and
effort to set it up, and so I compare this to a dipnet. The dipnet is 20, 25 bucks,
whatever it costs. It’s an efficient means of harvesting. If a person is diligent, they can
go down there, stand on the bank, and they can catch their 30 fish for their household.
And so it’s an efficient and cost effective method of harvesting fish, and that’s how 1 (
ook at the criieria that faiks about efficiency and econoimy of eifor
fish wheel to the dipnet.

MR. CHAIR: Thank you sir.

MR. UMPHENOUR: And the reliance, when I look at reliance, there’s a
number of fisheries in the state that people cém participate in. But there’s very few
fisheries such as the one at Chitna. Many families cannot afford to go purchase
commercial-caught Copper River salmon, be they sockeye or Chinook. And in some
areas of the state, and many of the participants that participate in this fishery at Chitna,

might participate in the personal use fishery out of Fairbanks. However, its been closed

the last two years, so there’s been no other fishery that they can go participate in unIeSf
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they want to drive all the way to Kenai, and that fishery is not a predictable fishery.
And the chances of them going down there and employing economy of effort, and, and
actually saving money are slim. Whereas if they go to Chitna and their diligent, they
actually are going to save money, and they’re going to pass down all these other things
that are mentioned in what a subsistence lifestyle is, teaching the children, generation to
generation and all this other stuff. And so, and so that has to be as far as reliability goes
and reliance goes. That has a bearing on it as well, in my mind, the other alternative
fisheries that they could participate in because many of these have been closed. I don’t
know if that helps you Mr. Engel or not, but that’s how I look at it.

MR. CHAIRMAN: Anyone else in addition for Mr. Engel. Mr. Engel, I
don’{ know if this will help you, but it kind of, it’s what’s in my mind right now.
There’s a question here about, let them eat pinks in Nome, and long term use of sockeye
salmon. T guess I look to Dr. Fall to answer to answer this question for me before I
violate the first rule (Indiscernible). Maybe I should quit digging. Is there anywhere
that the ability to efficiently harvest red salmon is closer and more predictable than the
dipnet fishery at Chitna? I’'m not talking about harveéting for subsistence in Fairbanks
on different species, I’m talking about the long-term harvest pattern in the Chitna area
for red salmon. Is there anywhere else it would be more efficient to participate in a
subsistence fishery than Chitna?

DR. FALL: Well, Mr. Chairman, the first fishery that comes to my mind

is the subsistence fishery in the Glennallen district.

Board of Fish Page 59 of 82
12/5/99



MR. CHAIRMAN: Thank you. That’s the best I can do Mr. Engel. Mr(
Nelson from Law.

MR, NELSON: Mr. Chairman, [ probably should have stated this at the
beginning when I was talking earlier, but because of the historical development of the
question you had before you, you’re comparing, you find yourself often comparing uses
in the Chitna subdistrict of dipnets to upper Copper River dipnet and fish wheel uses, in
judging what’s customary and traditional. One thing T would urge caution in in doing
that, I don’t think the Board has adopted the standards that they found were meant by
the upper river fishery as a minimum for finding C&T use. The standards that you are
applying are the standards in the criteria and you made C& T findings all over the state
and I caution the Board members not 10, not to lake as a minimum standard a C&T (
finding that you did on the upper river unless you specifically feel that way
the bare minimum so no other uses have met that at that level, but be careful when
comparing them, that that’s not the end of the question, and you still need to decide
wide-term basis, you know, whether of not there’s customary and traditional use.

MR. CHAIRMAN: Thank you Mr. Nelson, and if I provoked that
response then maybe [ confused Mr. Engel, who I was trying to help also. I’m saying
that as far as efficiency and reliance goes on a stock, there’s been a use pattern on that
stock for efficient reasons that brought people to use that stock across time. And one of

the reasons might be is cause it’s the closest stock in proximity for the efficient use of

that stock considering all the other seven criteria also, that it might not just be the (
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efficient use on that stock with the dipnet, but also there may be information passed
across gencrations and other eight criteria in combination that make up the most
efficient use of the stock. Is that close for Mr. Nelson? I’m not saying I’m right, I'm
just saying you better understand me.

MR. NELSON: Mr. Chairman, yes. Actually your question didn’t
provoke my response, the overall discussion today has provoked my concern because, it
might be easy to say, well this isn’t the same as the fish wheel fishery, so it’s not C&T.
That isn’t the standard, unless you decide that the, the fish wheel fishery is the
minimum or that you need to find for C&T.

MR. CHAIRMAN: Are there other people that wish to address Mr.
Engel’s question. Did you have anything in addition sir?

MR. NELSON: No, Mr. Chairman.

MR. CHAIRMAN: Mr. Engel in addition.

MR. ENGEL: No, Mr. Chairman, I’'m still listening for other Board
members. I may be more confused than I was before, but I’m locking for their help.

MR. CHAIRMAN: Your reputation has been received from many
sectors, confusion more than bringing light.

(Indiscernible — simultaneous talking and laughter)

MR. CHAIRMAN: Mr. Umphenour, do you have questions sir? Do you
have something for Mr. Engel? This period is devoted to questions, Mr. Engel, or Mr.

Umphenour, it’s not final action.
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MR. UMPHENOUR: I know that Mr. Chair. I wanted to ask you a
question,

MR. CHAIRMAN: Ok, Mr. Umphenour. Flip it on me.

MR. UMPHENOUR: Ok, I know it’s not final action, but, maybe it
would be helpful if I went through the criteria and pointed out what I think are the
highlights of the criteria and that might help some other Board members, I don’t know,
or it might provoke some other questions. But I’m willing to do that, but that’s up to
you. I'll just sit here like a bump on a log till everyone else is finished asking questions
and then do it at the very end, whaiever you want me to do.

MR. CHAIRMAN: Well, here’s the way I rule on that, Mr. Umiphenour,

you just sit there like a bump on a log, buddy, and I’'ll reserve for you the number one (
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else. Does that take care of you?

MR. UMPHENOUR: That’s fine.

MR. CHAIRMAN: Are there other questions and discussion at this time?
Are we reﬁdy for final action, Board members? Move it along. Mr. Umphenour, your
discussion on final action.

MR. UMPHENOUR: Thank you, Mr. Chair. I’d like all the Board
members to get the customary and traditional use work sheets, that’s in, that’s colored

tab five, in RC 2, that’s this book. It’s also the one Dr. Fall sent me in the mail, 1 don’t

know if all the rest of you got one or not.

S
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MR. CHAIRMAN: To the papers, Board members if you have your
papers, lets wave at me. Does everybody got everything? Mr. Engel, do you? Please
proceed Mr. Umphenour.

MR, UMPHENOUR: I’d like everyone to turn to page A 10. It says,
table A 4, is on page A 10. On that page it has the populations, and in 1950, Anchorage
was 11,000, Fairbanks 19,000. In 1960, Anchorage 54,000, Fairbanks 15,000. The
Copper River census, although they don’t tell us what Chitna is, it would be helpful if
we knew what Chitna was, but, was 2100 in 1960. I point that out to show how much
the population has changed in a short period of time and that can cause different use
patterns. Ok, theﬁ I turn over and here’s criterion one staring us in the face. And it
says, ‘Not less than one generation,’ that’s what Mr. Nelson from Law had us write in
there, about the long-term consistent pattern of use and reliance on the fish stock. Okay,
after I look at that, we’ve got another, some other ones that I want to look at that relate
to that, so that would be on page A 25 and A 26, they relate to criterion one. Page A 25
is Figure A 9, ‘Number of subsistence and personal use fishing permits issued under the
Copper, upper CO(;per River, 1960 to 1999.” That’s A 25. Then A 26 is number of
permits issued Chitna subdistrict, 1960 to 1999. And then on the bottom half is the
number of salmon that are harvested. And the reason why I wanted to look at the
population of the area first and then look at the number of permits is you can see,
because in the staff report, it was stated that, that the {ishery has changed and that one

user group, you know we’re not supposed to be using user groups, we’re supposed to
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making a determination on the stocks, but somehow part of the department feels the {
nature of the fishery changed.

(nd of Tape 14, Side B)

(Tape 15, Side A)

MR. UMPHENOUR (Continued): On page A 26, that’s just for Chitna,
but if you look at the numbers of people that participated, and then if you look at the
catch figures, you’ll see that there’s very little difference between the Chitna subdistrict
and the upper Copper River, which leads me to believe that there was ﬁot that much
effort in the upper Copper River as compared to the Chitna subdistrict. The majority of
effort has been in the Chitna subdistrict all the way from when they’ve been keeping
records in 1960 until the present time. Many more people have fished there, and (
somcthing clse that I’d like o point out.

MR. CHAIRMAN: Mr. Umphenour.

MR. UMPHENOUR: Yes.

MR. CHAIRMAN: For the Chair and maybe others (Indiscernible —
simultaneous talking).

MR. UMPHENOUR: Press of the agenda, okay.

MR. CHAIRMAN: Press of the agenda, number one. Number two, if
you specifically cite the criteria that you’re speaking to sir, in your final summation,

then it would seem at the end of that you would then be able to teil us your intentions in

how you’re voting, which is good parliamentary procedure. Thank you sir.
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MR. UMPHENOUR: Okay, Mr. Chair. But anyway, I brought that out, 1
wanted the Board members to look at those two charts, because it shows the number of
people that were fishing and then we flip all the way back to the, Appendix A, which is
A 42 is the page. And there it starts out, ‘In 1958 and it says ‘reference RG 370,
National Marine Fishery Service Annual Reports’ and this is from 1958 and if you
could read that short little paragraph there, it just gives the names of people and what
they caught. How many fish they caught. And the names with Bell, a Mrs. Bell fished
at O’Brien Creek, someone named Patty King at Fox Creek, George Miller and Pop
Miller at Chitné Airfield and then it says, ‘Dipnetting reported to be carried on by
tourists and local residents of the Chitna area.” Then it says, “This is the first reference
we have found to non-local dipnetting. Most of the netting was done along the Clishna
(ph.) or the mouth of O’Brien Creek about four miles below Chitna on the old railroad
right-of-way. Dipnetters caught approximately 1,000 fish.” And then they tell how
many the fish wheels caught. You turn over to page A 43 and it says, ‘1990, 1963
reference unknown.” But it lists the residents and the number of dipnetters and 1I’d like
té put that on the record. From Delta Junction - 48, Eagle River — 12, Chitna — 9,
Valdez — 2, Clear — 11, Palmer — 4, Kenai — 1, Tok — 3, Glennallen — 18, Anchorage —
195, Fairbanks — 796, and total — 1,126. That was in 1963. I personally know several
people that have been dipnetting in Chitna since the 1950°s, and they still dipnet today,
that are Fairbanks area residents. So, [ see that there is a long-term consistent use of the

fish stocks at Chitna by Alaska residents. And what I just went through shows how it
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grew with the population of the state to what it is today. T intend to vote in the
affirmative for a positive C&T finding, and that’s all I have for right now. Mr. Chair.
MR. CHAIRMAN: Thank you sir. Board member’s, other discussion
within the final deliberations, final action. Mr. Neison, from the Board,r sir.
MR. NELSON: Thank you Mr. Chair. [’'m in agreement with Mr.
Umphenour and have looked at all this information and will be voting in the affirmative,

Mr. Chairman.

MR. CHAIRMAN: Other discussion Board members? Mr. Dersham,
please.

MR. DERSHAM: Mr. Chairman, obviously I (Indiscernible) my
comments. As we went through the criteria, I’'m focusing on criterion one and 'Criicrim(
thice and criterion cight to makc my decision. I have, there’s a lot o
trying to make a decision about criterion one and criterion three. I think the reason a
person could argue either way on those two criterion. Criterion eight is, I cannot find
the pattern of use we’re looking at, and the recent 30 or 40 years in this area meets the
criteria of criteria number eight, and I’m going to vote no, Mr. Chairman.

MR. CHAIRMAN: Thank you, Mr. Dersham. Board members, further
discussion please. Mr. Miller.

MR. MILLER: Thank you, Mr. Chairman. Well, T have struggled

with this considerably and I too have some questions on criteria one, three, and eight.

But I also still have even more I didn’t speak in opposition to six. Istill have some
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issues of concern within six. In criteria one, I’m not convinced that the users are reliant
on the resource. I do believe that there are a small percentage that are reliant on the
resource to a degree, but I feel that overall the resource is supplemental and additional,
but not something they rely on. In criteria three, I believe that most the users are
relatively inexperienced, currently and the harvests are likely well below bag limits.
And considering the distances traveled and the cost involved for most of those that are
participating, I don’t believe that it 1s an efficient or economical use. And in criteria six,
I do believe that some pattern exists to pass on information, but the turnover of
participants to me indicate a loss of interests resulting either from a large learning curve
or limited results in harvesting. And as far as characterization of the users in number
eight, it does not fit my concept of people who derive from the resource, what provides,
that the resource provides to them substantial economical, cultural, social, or nutritional
elements of the subsistence way of life. Now that feeling on those four puts me on the
edge of how I want to vote. And I feel I could go either way. Those four things are
probably debatable in a lot of people’s minds, but for me when I'm on the edge like that
and I have to find myself in a situation where I’m torn on an issue, | have to step back
and consider the overall effects and ramifications of, of what the action means and how
I would vote and I guess I’'m very concerned that something that is working now and all
the users that are currently meeting the needs, all of the users, I have trouble with
changing that. And T think that to do that, to change this, would create more risk,

reduce stability in many fisheries in the area, and create a certain amount of unrest
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among the other users. And, that sort of tips the balance for me, Mr. Chair. I’ll be
voting against a positive finding.

MR. CHAIRMAN: Other Board members? Mr. Engel please.

MR. ENGEL: Mr. Chairman, I, I too have been toying with the same
concerns that Mr. Miller has expressed, and I try to put it out of my mind what this
might tip the balance in, becaﬁse I’'m supposed to be looking at traditional and
customary use, not the impact on other, destabilization of other, this is the priority use,
if indeed it fits that way, and yet I know if it goes one way, it will change the way we do
things. It could and I appreciate that. It’s very difficult for me to say I can’t look at
positive T & C findings because it may change the balance of the way we manage
fisheries adjacent to it. Another thing other Board members haven’t indicated, and I’m(
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sure its gone on in their mind
river and downsiream we got a traditional and customary finding, certain use patterns
have been established. Immediately above this area you’ve got that and we’ve got this
area in question in between. Same stock of fish, but not for the question necessarily in
stock that’s recognized by subsistence uses, but the same fish. And over the years
we’ve regulated this fishery one way or another that has influenced use patterns. It’s
difficult to say how much, how little that has done. We’ve seen changes in the types of
gear. We’ve heard people have moved in and moved out for whatever reason, social

reasons, changes in drying fish or whatever it is, they move from this place to that. And

that’s characteristic of a lot of fisheries. We see patterns change all over the state. Dog(
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teams require more fish for their subsistence needs than a snow machine. A snow
machine changes the pattern of harvest, is that pattern the snow machine brought about
transmissions of people before ‘em or some outsiders come in. How did the fish wheel
come info the Copper River to start with. It came from the Columbia River probably, or
somewhere. Somebody brought it in and somebody used it and then, is that a consistent
transfer of this harvesting technique? I don’t know, but all those things fit into this, this,
fishery. I guess where I really get a problem, biggest problem is reliance upon, and
there’s where I come down on this fishery I guess, and I can’t really, I place myself in
that classification. Many, many of the people that probably fish the mouth of the river
have no more reliance than somebody else, particularly the mouth of the Copper River.
It takes substantial investment and equipment and so on and so torth to get there.
People that fish, have room to fish, or access to fish through the other subsistence
fishery just above it, are they more reliant, all of ‘em, most of ‘em, or is that pattern
changing? Patterns do change there too, I suspect their reliances changes. So the
whole nature of the fishery is, is, has changed. 1’d be the first one to admit probably
that when I dealt with this issue in 1996, I was looking more at the user, and that’s part
of the issue too, granted the use of the stock, and yet we know Mr. Nelson and others
have clearly indicated that we look at the use of stock, we Jook at the eight criteria
relative to that rather than the characteristic of it totally on the user side, which we
preity much did in the past. Saying all those things, I, and again I tried to put it

completely out of my mind what impact it would have on other fisheries, I’'m going to
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vote no on traditional and customary findings. And that’s a tight fit Mir. Chairman, bui/
have to come down 1o, I can’t support it for the reasons I stated. Mr, Chairman.

MR. CHAIRMAN: Mr. Umphenour.

MR. UMPHENQOUR: Thank you, Mr. Chair. Every time I look at the
hunting regulations and I seerrT,.i‘ér Two for Unit 13, for caribou, it just aggravates the
hell out me when we go to tﬁe West Coast International Inn and the barmaid and her
husband get a Tier 11"w0 permit for caribou every year for Unit 13, which is this same
area. But that’s a caribou Tier Two permit, and they get that because when they fill out
that paperwork, they say they are reliant on that, getting the caribou in that area. And so
when I look at criterion one and it says reliance on the fish stock, there are very feW

places in the Interior of Alaska where the average person that doesn’t make a lot of |

something, doesn’t have a large income, cannot go to the Fred Meyer in Fairbanks and
pay $13.99 a pound for a Copper River salmon. They can’t afford to do that. So, when
I look at reliance, there’s only one place they can do that and comply with efficiency
and economy of effort and cost. They can hop in their old beater vehicle, with theil; 25-
dollar dipnet, and if they’re willing to work hard, they can drive to Chitna, they can take
some bologna and a loaf of bread, and they can camp out down there, under a tarp if
they want, and it won’t cost them a lot of money. And if they’re diligent they’ll come
home with what would cost them in excess of a thousand dollars, if, there any other they

could get ‘em, of Copper River red salmon. So to me, that answers efficiency, econom

{
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of effort and cost. That answers that question, which is criterion three and as far as
reliance goes, there’s no other option if they want to get salmon to eat. There’s no other
option, and it’s because of the economy, efficiency and economy of effort and cost.
Even if there was a chum salmon run in the Tanana River and there was a personal use
fishery, which there has not been for the past two years, they would have to catch those
fish with cither a gillnet or a fish wheel. The current in the Tanana River is almost as
the bad as the current in the Copper River. It would require a boat, but this poor guy
and his young wife, they, he works in a gas station, she’s a waitress or whatever. They
cannot afford a river boat that might cost, if you get a cheap one, five or six thousand

dollars and that’s with a little 20 horse kicker stuffing, so they can go set a gill netin a

T TR S

13-knot current in the Tanana River, and they sure cannot afford to go build a fish
wheel top rate in there. So that also addresses efficiency, economy of effort and cost.
That answers that, or that to me addresses that question, cause I’m looking at the
alternative way they’re going to get salmon to eat. They’ve got one way, go to Fred
Meyers and buy it for $13.99 a pound, or they can go catch a chum salmon, if there was
a chum salmon season, which there hasn’t been for the last two years, or a king salmon
personal use fishery, they can’t, they haven’t been able to do it. But even if they could,
1 want to reemphasize this, they would have to have a boat in order to participate in that
fishery or find someone that would take them in a boat. And so to me, driving down
there in their vehicle, camping out with the tarp, eating bologna sandwiches, whatever

they want to do, they could cook up one of their Chitna sockeyes if they catch and
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barbecue it there on the beach, buf to me that, that addresses that criterion. And the las(
criterion, which is a pattern that includes the taking, use and reliance again, for
subsistence purposes, upon a wide variety of fish and game resource that provides
substantial economic, cultural, social and nutritional elements of the subsistence way of
life. These people might have a couple of children. They take their children down there
with them. I know lots of people that do that. They camp out, they take their Coleman
stove and a home canner and they can up their salmon as they catch ‘em, after they
mark ‘em off on their harvest report, lot of ‘em can ‘em down there, or they just put ‘em
in ice chests they stop on the way down, if they go early, down by Summit Lake and
gather up some ice cause there’s normally still ice on the lake when that opens. They're
doing all of these things. If’s a cultural thing, it’s an educational thing for their childre(

3 3
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cight to me. And most importantly, there is a long-term, consistent pattern of use on
this fish stock. A very long-term consistent pattern of use and it’s right here in the staff
reports. That’s why 1 went through that list of where all the participants were from in
1963, and you’ll notice that the majority of ‘em were from the F éirbanks area, and why
are they from the Fairbanks area? Because this is the only place that they can, that they
can use criteria number three, which is what most people are going to use, which is
efficiency, economy of effort and cost, that’s the only way they can go get this quality

of salmon, otherwise their family and their children are going to do without it period,

cause they can” afford $13.99 a pound to buy it in a grocery store. And they can’t (
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afford to drive all the way down to Kenai and, and compete with all the people from
Anchorage down there in that personal use fishery at the mouth of the Kenai River. I'm
still going to stick to my guns because [ believe that this does meet the criteria. [ know
there’s no doubt in my mind that there’s not been a long-term consistent pattern of use
and reliance on this stock of fish. Mr. Chair.

MR. CHAIRMAN: Mr. Dersham please.

MR. DERSHAM: Mr. Chairman I just want to flesh out my own
personal record on this issue a little bit more. I, I agree with all the issues that Mr.
Miller and Mr. Engel stated in their reasoning. And they’re the exact same issues that
I’ve been mulling over and over and over. This is a very tough issue and I’ve spent a lot
of time, I’m sure all the other Board members have too. It’s kept me awake at night
thinking about it. I mentioned earlier that a majority of my reliance was on answering
the question of criteria number eight. Specifically, where it talks about reliance and the
phrase, “that provides substantial economic, cultural and sociai and nutritional elements
of the subsistence way of life.” And once you make sure you’re, in your own mind
meeting the tests of, and following the statute and the policy that guides urs in this
decision. T think that question comes down to your personal definition of what is that
subsistence way of life. I certainly respect Mr, Umphenour’s reasoning and his
decision, but I’'m also going to stick to my guns and vote no, Mr, Chairman.

MR. CHAIRMAN: Other discussion? Board members, I’m going to be

voting in the affirmative and the reasons for that are, [ do believe there is long-term
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consistent pattern of taking and use. I agree with Mr. Umphenour’s assessment of the (
1960°s data. I share knowledge of other people in the Fairbanks area have utilized this
stock for even longer than that and told me of a longer use pattern. 1 agree with Mr.
Umphenour about pattern of taking around efficiency and economy of cost and effort.
There was a question asked earlier today about, and I’ve heard it asked throughout the
last several days, about this discussion that, that, this can’t be economical, how could
anybody drive that far for these fish. Well, there are economic times and there’s
relative abundances of fish that would dictate that, that there are times when it is even
more economic than others, during hard times to go there. And I think in my

appreciation of travel for subsistence harvest, I know people who travel 400 miles by

boat, open boat, to hunt moose, and its been suggested that moose are moose, and (
salmon are salmon and salmon, come to vou. There aren’t any sockeyve salmon coming

to the people of Fairbanks, and if you suggest that they should be efficient and harvest
chum salmon, then I wrestle with the same problems that we had to address in Nome
about alternative use of stocks. People were harvesting a stock. And I base my
judgement on that stock and all of the eight critéria as it effects the use of that stock by
different people across time. Because of that I will be sharing an affirmative vote with
Mr. Umphenour and Mr. Nelson. Is there any other discussion, Board members? Mr.
Engel.

MR. ENGEL: Mr. Chairman, I said earlier in this discussion that [ needed

4

(

advice on three as..., three criteria. Mr. Umphenour, in yourself, you’ve given me a lo
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to think about. I may be changing my vote, Mr. Chairman, based, if I do on, on your
still thinking about it. If anybody could help me a little bit more in that regard, I’m
right, I'm that close on this issue, given, I do listen, I do respect my other Board
members, I do ask for your advice. I don’t always listen to it, but you’ve made
compelling arguments, so if anybody would like to sway me one more time and, I'm
listening, I’m gathering information right down to the bloody end, because it’s difficult
Mr., we all know it’s a difficult thing, I don’t have to say that, but I’m trying to apply
the standards, the reasonable aspect of the decision making, fair, consistent and I'm, [
don’t know exactly which way to go on this, so if anybody’s got anything else, I°d just
point that out, I don’t want to belabor it, somebody can éall the question and 1’1l make
my mind up in the next 30 seconds, ‘cause thal’s where I'm at. It’s that tight an issue,
and you’ve all responded to some of my concerns and added a few (Indiscernible) and
targeted those, those particular criteria that was bothersome to me. So, Mr. Chairman,
thank you for, speak my mind.

MR. CHAIRMAN: Thank you sir. While people are thinking of any
further responses to Mr. Engel, the Chair calls upon the barliamentarian to note that the
rules on voting and the rules before us on tie votes. Executive Director Cote?

MS. COTIE: Mr. Chairman, there’s a statute that talks about quorum for
the Board and it talks about a majority of the members of the Board constitute a
quorum, and then there’s a portion of the statute that specifically speaks to, well the

wording says, ‘ The majority of the full Board membership is required to carry on
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motions, regulations and resolutions.” We’ve received help from the Department of (
Law in the past in the form of a memo that helped interpret this statute to mean in this
case with a seven-member Board, a majority is four members. Mr. Chair. Mr. Chair,
further, in light of that, a tie vote, three — three in this case, with one absent, the motion
would fail in that case. Mr. Chair.

MR. CHAIRMAN: Are there any questions on procedure and
clarification for the Department of Law. Mr. Nelson from Law.

MR. NELSON: Mr. Chairman, [ agree completely with what
Executive Director Cote has stated as far as what’s required to, for action in this
situation.

MR. CHAIRMAN: Thank you Mr. Nelson. Anything in addition Board{
members? I have Mr. Nelson from the Board, and then Mr. Umphenour.

MR. NELSON: Thank you Mr. Chair, and I guess this is just to help
Mr. Engel along a little bit on criteria number three with, I recall during the Kodiak
Board meeting where we were talking about Perryville and the Chignik subsistence, and
I recall the distances that they ﬁave to travel with their boats to, to get subsistence fish
when it’s not within their immediate area, Mr. Chair.

MR. CHAIRMAN: Mr. Umphenour,

MR. UMPHENOUR: Thank you Mr. Chair, I don’t know if I can
help Mr. Engel anymore or not, but on criteria number three, which is the efficiency and

economy of effort and cost. A lot of people in the, that live in the Fairbanks area, and

Board of Fish Page 76 of 82
12/5/99



that live in the area where you live as well. I know that a lot of people work. They
don’t, they’re seasonal workers. They’re not year-round workers. And some years,
they have a better year than others. We have, you know, people that work for BLM,
they’re seasonal workers working fire-fighting and then we have people that work
construction, and there’s a lot of people that don’t have full time jobs. And so for these
people, especially when they’re unemployed, and a lot of ‘em have families, and they’re
raising families, that when they’re unemployed, if the fish are running at Chitna, or if
they can go to Chitna to go fishing and get a bag limit or get a substantial amount of
these sockeye salmon that they can’t really get any place else, they can make that trip
and they can camp out down there and rthey can bring their children, and they’re actually
saving money, their putting these good quality fish away for the winter for their family
touse. And a lot of times that might mean a lot to a, especially a younger couple that
does not have a very large income. And I don’t know whether that helps you any or not,
but that is an, if a person is diligent, they can go harvest their fish and put those good
quality fish away, but many people just cannot afford to buy ‘em. They just don’t,
that’s not their, they’re people that are go buy hamburger most of the time to eat. They
can’t afford to pay $13.99 a pound and that’s what these fish cost in Fairbanks this last
year, it’s right in the staff report. And then the criterion number eight, I think this is an
important criteria and, and it’s very applicable in this sense, because like Dr. White said,
I know people, I know families that have been going to Chitna since the 50°s, and 1

know that you know some of ‘em as well, that I know, and then they’ve passed this on
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to their children and their grandchildren. I know that they’ve passed this on to them, ( |
going to Chitna, harvesting the ﬁsh; taking care of the fish, putting the fish away and
preserving the fish. But I know people that are, you know, at least the third generation
right now and, and so that’s a very cultural and social thing with these families.
Because they do this every year. And 1 know that there may be some turnover. One of
the things that happens at Chitna, and it’s mentioned in the staff report as well, is a lot
of military people go there. Well, the reason why is the majority of the population in
this state, especially if you’re around Fairbanks, there’s two military bases there.
There’s an Army base and an Air Force base, but a lot of people come up here in the
military. Théy get out of the military, and they stay here, and then a lot of people that
have been stationed in Alaska, get discharged in the lower-48, you know, retired or jus(
get out, and they move back to Alaska. But [ would, especially in the Fairbanks area, at
least 50 percent of the people there, came there in the military and stayed, or left and
came back after they got out of the military. And so a lot of these people learned to
participate at Chitna when they were in the military and a Iot of people in the military
do go to Chitﬁa, I’m not going to deny that. But anyway, I don’t know if that’s helped
you or not, but as far as criterion eight, the reliance for subsistence purposes and the
person has to define what subsistence is, and to me it says right here, ‘that promotes a
substantial economic, cultural, social, and nutritional element of the substance way of
life’, and when someone goes to Chitna, the economic part of it, because these are the

most expensive salmon in the world, they’re never going to be able to afford to buy ‘em

(
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and that’s the only place they can conceivably, in an efficient manner, go get sockeye
salmon, that answers the economic part of it, and the cultural, social and nutritional
element, that’s a family going and doing something together. That’s the father and the
son and the daughter and the wife and everyone doing something together that’s
bonding that family together, and to me that’s a very important part of it, aspect of it,
and I know lots of families do this. T hope that’s helped you Mr. Engel. Thank you Mr.
Chair.

MR. CHAIRMAN: Thank you. Board members, further discussion?
Chair will hear the question. The question is noted but not heard. I look to Ms. Pete
and Dr. Fall about the adequacy of our record and any errors or omissions that you wish
to note at this time.

MS. PETE: None, Mr. Chairman.

MR. CHAIRMAN: Thank you. T look to the Department of Law. Mr.
Nelson from Law, errors and omissions in our deliberations and considerations, from
Law.

MR. NﬁLSON: I have one concern after listening to the deliberations
and that, are several references to, or decisions being influenced by what would happen
if we vote one way or the other and I listened to the Board in Nome last year talk about
understanding that it might be an undesirable situation but, anyway, I’m worried about

the record, because of those statements.
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MR. CHAIRMAN: I'll take care of that one. [ too heard Board membe.(
allude to consequences. I also heard other Board members allude to the fact that the
matters before us were not the consequences, it’s the consideration of the eight criteria
and any one who spoke outside of the criteria wish to correct their record? Mr. Miller.

MR. MILLER: Thank you Mr. Chair. [ believe I was one that that did
speak about things were outside of the eight criteria, I guess I would just like to reiterate
that the fours points within the criteria were very much hang-ups for me in deciding
this. They were split, it was decisive. I believe that when I look at those four things it
is very difficult for me to make a decision either way. In thinking about the overall
discussions that have taken place here, I think things tend to lend more credence to the
four criteria and some of those things were considerations that people’s needs may not(
be met, and I heard a lot of that. I don’t know if that’s outside of the criteria, but if it is
I guess we need to be careful with that also. I guess I just feel that the, the points that I
made within criteria are points that still carry me to vote in opposition to it, basically.

MR. CHAIRMAN: Thank you sir. Mr. Nelson from Law, any additional
comments sir?

MR. NELSON: No, Mr. Chairman.

MR. CHAIRMAN: Board members, additional comments? Lets go to
your question as heard on the final action.

MS. COTE: On Proposal- 44, define positive, customary and traditional

use. Miller?
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MR. MILLER: No

MS. COTE: White?

MR. WﬂITE: Yes.

MS. COTE: Umphenour?

MR. UMPHENOUR: Yes.

MS. COTE: Engel?

MR. ENGEL: Yes.

MS. COTE: Dersham?

MR. DERSHAM: No.

MS. COTE: Nelson?
].\/iR NELSON: Yes.

MS. COTE: Motion carries four/two, one absent Mr, Chair.

MR. CHAIR: We’ll step down for ten minutes.
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RC 105

BOARD OF FISH | Date: 2/5/2003
Cordova, Alaska Time: 11:10:11 a.m.
(Tape: 2B)

(This portion is not requested)

(Back on record, seven of seven seated, beginning Committee A work, found in RC 119,
Chaired by A. Nelson)

CHAIRMAN: Back on the récord at 11:10 a.m. Wednesday,
February 5“‘; Alaska Board of Fisheries, Prince William Sound, Copper River Upper-
Susitna Finfish meeting, seven of seven seated board members are present. We're in
deliberations, we’re about to begin work on Committee A. The report from Co_rnmittée A
is found in RC 119. Committee A was chaired by Mr. Art Nelson. Mr. Nelson.

MR. A. NELSON: Thank you, Mr. Chair. Just, board members, the

materials I that you should have before you, obviously, RC 119, which is the report for

"~ Committee A. Other relevant materials that might be useful throughout the discussions

would be RC 90, which is the'C and T worksheet, which is also RC 2, Tab7. I'm going
to refer to it as RC 90, because it was stapled and portable and I didn’t have to carry this
big book around. RC 89, is some deliberation materials that summarizes some new
information from the Subsistence Division. Also, RC.139 was just submitted this
morning. [ Eelieve this is a collection of overheads that ﬁay used in our discussions
around Proposals 42 and 43. And, also, RC 151, were some very detailed notes, and right
up front I’d like to thank the Department for preparing those. I know its not the norm,

but it could be helpful for folks to look through and see kind of where the discussion




went around certain 1sstes. It’s certainly not intended to be a verbétim transcript of the (N\
meeting, though. So, if members want a minute to get those papers, or if they are ready. |
MR. CHAIRMAN: Did you mention RC 126, Mr. Nelson? The transcript
of deliberations froﬁl 19997
MR. A. NELSON: -No, I didn’t. Thank you. That is Very‘relévant.
MR. CHAIRMAN: Is everybody ready to go? Go ahead, Mr. Nelson.
MR. A. NELSON: Well, the first proposal in our deliberations was 42.
I’d like to have that read to the record.

MR. CHAIRMAN: Proposal 42 to the record, please.

UNKNOWN: Mr. Chairman. Proposal number 42. 7.5 AAC-01-616,
Customary and Traditional Use of the Fish Stocks. Mr. Chairman. | (
MR. ENGLE: Move to adopt. o
MR. iENSEN: Second.
MR. CHAIRMAN: Mr. Nelson.
MR. A. NELSON: Well, Mr. Chair, I was prepéred to offera ...
MR. CHMM : Why don’t you offer maybe substitute language with
your ...
MR. A. NELSON: Yes,I gues;s I’d Iike to offer substitute language for
Mr. Engle’s motion to adopt. I offer a motion to find grounds for reexamination of the
Board of Fish’s 1999 Customary and Traditional Use determination on Chitna subdistrict
salmon stocks. ._{

Totmar
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MR. CHAIRMAN: [s there a request for unanimous consent on the
substitute language?
| UNKNOWN: I’d rather vote on it, Mr. Chair. |
MR. CHAIRMAN: On getting the substitut_e language before us, you’d
like to vote on that? Okay. All right. We have a motion. Mr. Nelson, do you have a
cqmment?
MR. L. NELSON: I was just going to speak to, give you some comments,
before you might want to consider the substitute language rather than a straight motion to
.adopt.

MR. CHAIRMAN: Yes, good.

MR. NELSON: I refer you to my Department of Law memorandum in
your Board book, and my comments reference Proposal 42 and 43, and my discussion
there about these proposals being a little bit different from the normal propAosals you look
at and also, to copy of'a lettef from the Attorney General, Gregg Renkes, that’s in there as |
well. We would encouragé "maybe a t;;vo—step process here, because of the already
presumption of validity i favor of the current regulation and your affirmative duty to
apply the criteria of the Subsistence Statute, and the factual finding that you’ve already
rﬁade in this case. We recommend that you use something like the substitute the
language offered by Mr. Art Nelson to decide whether or not a reexamination of the

carlier finding would be appropriate, Procedurally and legally I think it would strengthen

' the record if you did that.
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MR CHAIRMAN: Thank you Mr. Nelson from Law. Mr. A. Nelson, any (/\

further comment? My understanding board members is if we have a affirmative vote
right herer this will put the substitute language before us, and the substitute language will
give us the ability to consider the Department of Law’s commeﬁté and cautions about
how te proceed with this proposal and if we do vote positively on Step 1, thén that will
lead us to Step 2, which would be to consider the proposal pretty much as writien, so,
make sure everybody 1s clear on that. Any other comments, board members?

MR. ANDREWS: Mr. Chair?

MR. CHAIRMAN: Mr. Andr_gws.

MR. ANDREWS: I wonder if we couldjus_t briefly go over that one more

time. I'm not really 100 percent clear on it.

A

MR. CHAIRMAN: You bet. Mr. A. Nelson.

MR. A. NELSON: Thank you. Again, the substitute language, instead of
Mr. Engel’s motion to adépt, the substitute language would be _ar motion to find grounds
for reexamination of the Board of F ish’s 1999 Customary and Traditional Use |
determination on Chitna Subdistrict Salmon stocks.

MR. CHAIRMAN: My understanding of that, Mr. Andrews, is that a board
member would consider whether they find either new information or that the Board erred
in its determination in 1999 and before voting, but not voting right now, whether to have
this substitute language before us, but b_efore voting eventually on that substitute

language, yes or no, those would be the two things you would be considering if this

Ianguage gets before us. Mr. Andrews.
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MR. ANDREWS: Mr. Chairman. Then a ‘yes’ vote would confirm the
1999 findings of the Board.
MR. CHAIRMAN: Not right now. All a “yes” vote will do ri ght now, Mr. ~
Andrews, is put the lz}n guage th?l‘[ Mr. Nelson suggesteéd before us, and if we get that
language before us, that will allow us to consider facéors such as new information and/or
that the Board .erred in its ﬁndings, decision, in 1999. A “yes” vote on that, if there were
at least 4 “yes” vétes to that substitute language after it’s before us, then that would lead
to the propesal, pretty much as written, being before us, for a decision of whether or not
to overturn the customary and traditional ﬁnding: So right now, what we’re voting on is
Mr. Nelson’s language to put before us for debaté. Mr. Andrews.
MR. ANDREWS: TIthink I've got it straight, Mr. Chairman. Thank you
very much.
MR. CHAIRMAN: T don’t what anybody to be not clear on this. If there’s
any qﬁestions, keep asking them, because we want everybody to be clear. Mr. A.V.Nelson.
| MR. A. NELSON: Maybe I’ll just make a stab at clarification on this
myself. The intent was, and particularly with the guidance provided to ué by Mr. Nelson
from Law, is that if the Board was to reconsider the C and T determination, it should be
‘based on either an error or new information before the Board. (Tape 3A)‘ So the intent
ﬁas to set that question out in front of the Board first. Is -there new information and a
reason [indiscernible] that is the intent of this motion, that two step process. We go
) tﬁrough this thing, we make, you know, we’ll debate it eventually and decide the reason

to reexamine the C and T classification. And then, of course if we found positive there,
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then we would go into the criteria and the C and T examination. So, the two step process !
sets it up clearly based on laws, guidance and, now, it’s kind of a three-step process.
Thank you.
MR. CHAIRMAN: Other board members?
MR. R. NELSON: Question?
MR. C_HAIRMAN: Mr. R. Nelson.
MR. R. NELSON: Thanks, Mr. Chair. Will all the information I’ve looked
at, | haven’t been able to find a place where there was error. I’ve seen some stuff you
may call new i_nfonnation, but I don’t...
MR. CHAIRMAN: Mr. Nelson, you’re not on the subject here. You’re
talking as though we had the substitute language before us and we don’t. You’re just {
Votiﬁg right now, Mr. Nelson, on whether you want to have the substitute language
before us for debate.
MR. NELSON: Okay, thank you Mr. Chair.
MR. CHAIRMAN: Anybody else? Question’s heard, Mr. Marcotte.

MR. MARCOTTE: Okay, on the motion to substitute the language, Mr.

Morris?
MR. MORRIS: Yes.
MR. MARCOTTE: Russell Nelson?
MR. NELSON: No.
MR. MARCOTTE: Mr. Jensen? 5
MR.JENSEN:  Yes.
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MR. MARCOTTE: Mr. Engel

MR. ENGLE: Yes.

MR. MARCOTTE: Art Nelson?

MR. NELSON: Yes

MR. MARCOTTE: Mr. Dersham?

MR. DERSHAM: Yes.

MR. MARCOTTE: Mr. Andrews?

MR. ANDREWS: No.

MR. MARCOTTE: The motion carries, five in favor, two opposed.
MR. NELSON:  Mr. Chair?

MR. CHAIRMAN: Alright board members the language is before us. Mr.

A. Nelson.

MR. A. NELSON: Thank you Mr Chair. That opens it up for us now to
debate receive information from the department in order for us to Judge whether the new
information, or if an error has been found, whether we want to examine the proposal on
its merit and go through the eight criteria, so I think at this point, T c-an go through some
of the committee discussions on this. Wg went through each of the eight eriteria, not in
aﬁy effort to, certainly not to try and find consensus among the public members, but just
to get information, and we centered all ﬂ'lé.’[ discussion, I tried to keep it focused on
what’s new and relévant to each of the eight criteria and what might be different from
What was before the Board in the past. rAnd you can see that there was certainly a lot of

disagreement among the ‘public panel members on almost everything. There were
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obviously the two sides to the arguments, but the Department staff provided some good
information to us, and I think at this time, I’d like to ask Dr. Fall to briefly go through the
new informaﬁon that we have and what in that information you sce as si_gnificant and/or
differént from what was before the Board in 1999.
MR. CHAIRMAN: Dr. Fall. o :
DR.FALL: Thank you Mr. Chairman. The RC’s that T will be referring
to in addressing Mr. Art Nelson’s question, include RC 89, RC 90, and RC 139,
specifically. Before I start on Subsistence Division’s new information, T would jusf note

that the other source of new information, of course, for the Board, and potentially

si gnificant new information, is the information received at this meeting through RC’s

through public testimony and through the committee process. RC 139 is a complete set
of the overheads that are in our PowerPoint projector, PowerPoint presentation, which
most of them derived from Figures that are in RC 90 and RC 89, so it’s information that
we did go over in committee. There are a couple of new ones that I’ll point out, and if
you’ll just indulge me for a second, I’'m going to skip ahecad of much of this si_nce you are
looking for specifically new information that may be of si gniﬁc-ance. And here we are.
And this is page 19 in RC 139. A primary source of new information at this meeting; are
the results of a study that the Division of Subsistence conducted in 2000, focused on
characteristics of the Copper River subsistence fisheries, subsistence fishery as it occurs
in Chitna s;ubdisuict and the subsistence fishery as it-occurs in the Glennallen subdistrict,
This was a collaborative effort funded by the Office of Subsistence Management of the

U.S. Fish and Wildlife Service. Primary data gathering methods were two 510 face-to-
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face surveys were done with 2000 fishery participants and there were also some in-depth
interviews with some long-term dipnet fishers at Chitna. The description of this study,
you’ll find some of it on page 10 in RC 90, and ;onie more detail on page 4, in RC 89. I
should spend a little time bit of time giving you some background on how we structured
this study, because this was discussed at length in committee. Our goal in 2000 was to
update the kinds of information that the Division had collected in the early 1980°s, about
patterns of use of fish stocks as those uses occur in the Chitna subdistrict and the
Glennallen subdistrict. The information that was collected;inthe early 1980°s was
fundamental to the Board of Fishery’s decisions about C and T status of both subdistricts,
the stocks in both subdistricts. In 1999 we had not had, we did not have updated study
results, so we still were depending upon those findings from the early 1980°s. So we
decided in 2000 to try to update that information. The information that we collected is
pretty much standard for a study, although we did not know at the time that we would be
doing this here today and reconsidering the Cand T finding. Itis fair to say that the
Division of Subsistence in conducting its research always has Board of Fishery’sqand
Board of Game appﬁcations in mind, iI;cluding C and T determinations. So I think it is
-fair 1o say that this study was anticipating further discussion of this issue and we
céllected information that we thought would be new and directly relevant to further
discussions. The way we did it regarding the survey, face-to-face interviews, and it’s
described on page 10, the same form, survey form, was used for all 510 participants, no
matter where they fished. And in the Chitna subdistrict is what we call a sample of

opportunity, or a opportunistic sample. Our surveyor walked around over the course of
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much of the summer and interviewed people as they were at the Chitria subdistrict dipnet
fishing, and that was 3 13 participants in the Chitna subdistrict fishery were intervi;awed.
We feel that this 1s a representative sarnp_le and I think the consensus at the comfnittee
was that the results that we’re presenting here now, were pretty good representation of
that use pattern at Chitna. The balance of the interviews, about 196, were participants in
the Glennallen subdistrict subsistence fishery and of those, 109 were Ahtna from
communities in the Copper River Basin. Because the participants in the Glennallen
subdistrict are not always at their fishwheel sites an& we did want to talk to active -
participants, the strategy was to track known,-active participants in that fishery down, and
interview them with the same form. It is very ihiportant to note, that we deliberately
focused on the Ahtna participants in this fishery for several reasons. One, is that the

Ahtna fishers participants in that fishery best represent the consistent, long-term patterns

of use of the Glennallen subdistrict. It is the pattern of use that the Board of Fishery’s
used in the early#1980’s to establish the C and T findings, the positive C and T finding for
Glennalien. Although this group represents, pc?rhaps, 15 to 20 percent of the total |
participants in that fishery now, it is the most representative of that traditional pattern.

We didn’t want that pattern to be obscured by not interviewing a lot of those people. The
question really, was, is that pattern changed? Is that paitern moved to where it resembles
the Chitna subdistrict, which it hadn’t before. The other redason we did focus on that ‘
group is that, indeed, that was the information we had in 84 and would give us the best

information to compare. I think the last piece of background is just to remind the Board

and the public, is that what we’re trying to do here in our study, is to describe a pattern of
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use. And, in order for the Board to meet its statutory obligation to identify fish stocks or
portions of those stocks, that are customarily taken or used for subsistence purposes, and
in order to e_lppIy the eight criteria, which talks about patterns of use of fhese fish stocks,.
customary and traditional patterns of use, we must talk to and document the patterns as
they arevestablished by groups of people. We’re describing human éctivities, human
values, human beliefs, in describing that use pattern. There is no othe; way to do it.
Okay, with that as background...if there are questidns about the methods or anything, 1
can field those at any fime, so let’s just sée what is new. :And, as you do know in the
worksheet, the way we, RC 90, the Way we set this up is that thg new information tends
to be towards the end of our discussion of that criteria, so that you can see v-vhat earlier
Boards, including the Board in *84 had to look at when it made the negative findin g for
Chitna, what the Board had in 99 when it made the positive finding for the Chitna
subdistrict, and then you ean see what new information we’ve provided from our study
for this meeting. Qn criterion one, we have tﬁe following new information. Criterion one
is a long-term, cqnsistent pattern of use, conéisting of ;— I’m not going to read it exactly,
bu;[_ just to remind you -- a long-term, consistent pattern of use of more than one
generation, cénsidering interruptions beyond the users control. So new information that
we, we did have information in *84, but not in ’99 about how long participants in both
fisheries had been using that fishery, so we updated that in this study by asking people
the when they first started participating in the fishery. And, this is the finding. So if you
look at the stipple bars you will see that 14% of the péople we talked with fishing in the

Chitna subdistrict, were fishing there for the first time, and that 28% had participated for
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5 years or less, In fact the way to look at that is really to add 14% and 28% to see about ( -

42% of the participants were relatively new participants in that fishery. On the other side

if you add the columns 21 te 30, 31 to 40, and so on, you’ll see that less than 20% of the
participants in that fishery l}ad been fishing there for more than 20 years. So, this fn;din o
was similar to what we found in "84, where the pattern was one in which a large maj ority

of the fishers were relatively new participants in that ﬁshq_ry. We did find some evidence

of more fishers fishing there for longer period of time, but that’s not surprising given the
passage of time period. But we didn’t have that information before, and my own analysis
was.that T was a little, I was expecting a higher percentage of long-term users than what

we found here. This one asked, “how often do you fish in the (jop,,per River?” So, this

gets at the question of the long-term consistent pattern of use and_ whether the use is (
intermittent or is an annual event. Subsistende .ﬁsheries are characterized by annual
involvement in the activity. And, you will see that 44, the dark bar, 44% in the Chitna
subdist.rict'sample, said that they did indeed fish every year. 32% said most years, and
10%_said infrequently. There was a highe-r percentage of every year participants for the
people we talked with fishing in the Glennallen subdistrict. Again, with a large

percentage of those people being Ahtna people. Stop me if there are any questions. And

I can go into more detail. What I think what I’'m again, trying to do, is address the

specifics of the question about, what is new and why [ think it might be of significance.

This one, I think on number two, I'm ju_s_t going to skip it. It’s new information I think

the committee thought that when people fish was not particulaﬂy significant. I'm going (

to skip that one. Number three, which I don’t have a slide for, has to do with efficiency
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and economy of cost and effort. There was substantial discussion in committee about
that one. In part the discussion, which I think constitutes some new information, focused
on the Table in RC 90,-on page 43, Table 15; where, and this is exactly the same Table as
we presented to you in 1990, Which had to do_with the cost of getting, participating in the
Chitna fishery, and comparing that to the cost of buying fish, and tﬁere was some
disagreement expressed in committee about the cost of salmon that were uéed in this
Table and [ suspect that warrants further discussion. But we don’t have any real new
information on that particular topic, although I do think you do have some new
information in some of your public information that you received. Criterion four
addresses the area that’s fished and what I not;:d in committee is that this is one that .
usually isn’t very controversial. 1t doesn’t by itself, help the Board make a C and T
finding. It really helps the Board when it’s crafting regulations to provide for a
reasonable opportunity to focus the regulations on the area that’s fished. However, we
think that some bf the information we’ve collected on criteria four might also be
applicable to criterion ei ght. I’11 just skip ahead and remind you what criterion eight is,
“because I am going té refer to that a couple times before we actually get to it. Criterion
Eight is a pattern that includes the taking, use and reliance for subsistence purposes upon
a-wise variety-of fish and game resources that provides substantial economic, cultural,
social and nufritional elements of the subsistence way of life. So in refiewing the
info@ation that you have before you, undeAr the Joint Board Regulati.ons, you're looking
. for evidence that the ﬁsﬁery and wild resources provide substantial economic, cultural,

social and nutritional elements. And, you can find some of that evidence in information
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that’s put together for the other criteria.r For example, when we asked people, does your
fishing site belong to your family, of course no one in the Chitna subdistrict fishery said

~ yes to that because the fishery occurs off of public lands and sometimes, across private
lands through the pgyment of access fees.. But what the pattern of use in that fishery does
not involve fish camps or long-term family or g:roul; ownership, either formal or
informal, with sites. And the Glennallen fishery does.. How’s that related to eight? Weli.
think about the type of activities that can occur at a fish camp that’s occupied for many
days or weeks, it’s a focus of oral tradition, 1t’s a focus of cultural traditions, and social
tradition, so it is some evidence that a fishery ﬁrovides those kinds of elements you're
looking for in number eight, al-though it does address the area in number four. I think

that’s new information, especially that that kind of pattern has persisted in a nearby (

kind of applicatién of that information, perhaps as well as we could have in past
deliberations. Criterion five asks for information about methods of preserving and
f)reparin grsubsisten_ce foods, not excluding recent technological advances, where
appropriate, so again, this criterion is recognizing that you are looking for evidence of
long-term, consistent pattern of use, and one of the characteristics there in the subsistence
. ﬁshery is that someplace in its long-term consistent pattern, there has been a wide variety
of traditional methods used, although it can change. And, here we found that the pattern
as expressed by the Ahtna people for the most part, but other people too, in the
Glennallen subdistrict is to dry a substantial portion of their catch and to salt sorme and to !

kipper some. But also, to smoke and freeze and can. While we do find a narrower range
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of uses, mostly freezing and smoking for the pattern in the Chitna subdistrict; T should
make a littl_e segue here to number 89. We haven’t, I don’t intent to get into 89 here, but
if you are wondering hqw other people in the Copper ijer‘basis participate in these
ﬁsheﬁes compared to the Ahtna pattern in *89 in our findings, you can find that
discussion in number 89. And what ;fou do find is that other residenté of the Copper
Basin and other residents of the Copper Basin and the Ahtna over the last ten years or so
make up about half of the participants in the Glennallen subdistrict. They look like the
Ahtna in some things, and their sort of halfway in-between the Ahtna and participénts in
the Chitna subdistrict in other things, which is kind of what you would expect. That is,
people move int;) that area and participate in the fishery. - They basically inculturate to the
traditional pattern up to a point. So if you are wondering about that, that was something
that was discussed in committee; take a look at 89. Moving on to criterion six, which has
to do with the intergenerational transmission of knowledge, preface this one by noting
that this is, was a criterion that was directly addr;s_sed in the Peyr;m decision, which
makes it clear that the Board cannot insist that intergenerational transmission of
knowledge be passed down along lines of kinship. However, the criterion stands_ that you
still do look for evidence of intergenerational transmission of knowledge and I believe
that criterion also basically impiiesrth-at this handing down of knowledge takes place over
a period of time, that there are signiﬁcaﬁt aspects of the use, cultural, social, nutritional
and economic, that are passed down and this doesn’t happen in an instant, nor does it
happen in a day. It’s something that fakes place through consistent interaction between

elders and older peé)ple and younger people. That said about kinship, kinship relations
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and how you learned about a fishery are certainly good information that intergenerational - (
transmission of knowledge is taking place, so we still ask about that. It’s not absolutely
necessary, but it certainly adequate to demonstrate that. And you will see that that is

ir?deed the pattern that characterizes the Glennallen subdistrict fishery. When asked who
taught you how to ﬁshu on the Copper River for the Chiitna sample, the pattern was, self-
taught for about 43 % _of the people, and being taught by a friend about 44 % of the

people. Transmission of knowledge through kinship, even though not a negative thing

that you can focus on, is still rather small for that pattern of fishing there. Regarding .-
sharing, we asked, do you share your catch, and we did, uh, this is new. I’'m just going 10

gé back to six. This is new information again, and I would say that it is signiﬁcaﬁt in that

we didn’t have these kinds of percentages in '99. We did have some of this in *84, where (
many people participating in the Chitna fishery reported begin self-taught or hearing

about it through word-of-mouth. We didn’t know how that might have changed as

families continued to go down to Chitna. We didn’t find that it really changed a whole

lot, and ;ihat is new information. Not surprising, most participants in both fisheries shére

a portion of their catch. That’s not news. What is new informatio;l, I think, and

information the Board might use in this criterion, also eight, is that we asked people for

an estima‘;e of the percentage of their catch that they shared, and you will see that 74 % of

the participants in the Chitna subdistrict shared less than half of their catch. Now, what

we heard in committee, of course, is that thé average harvest in that subdistrict is 14 or 15

fish, which might not be a whole lot,_and when you put that up for your, for your family’s [

‘use, you might not have a whole lot to give away, so even though you give away some, it
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really isn’t surprising that you wouldn’t give away half. On the other hand, what is
interesting here is that over half of the partiéipants in the Glennallen subdistrict, give

.- away more than half of their fish. And their giving away moré than half of a larger
harvest of 80 to a 100 fish on average for this group. That links into number eight, where
you lc;ok at the economic and nufritional significance of the resource, the social
significance, the more frequency of sharing indicated by the larger number of fish being
shared. -Sorry, Mr, Chaii‘, if you could take a look at RC 90, page 57, we lost a slide here,
I think this is signiﬁcant new information. It has to do with sharing. ;We asked about
who you shared with, with family and with friends, and most participants in both fisheries
share with family, share with friends. What we found interesting was that wheﬁ we
asked, do you share with people who aren’t related to you and aren’t really fricnds,
people that you interact with fairly regularly, 27 % in the Glennallen subdistrict, yes to
that. And we heard in commit_tee what the context for a lot of that, is, it’s potlatches and
sharing With eldel_‘s and first salmon ceremony and that kind of thing that is evidence that
pertains to criterion eight, the cultural significance and reliance. Although we found 3 %
of the Chitna subdistrict participants, participatiné in that, we can’t say thatthat
characterizes the pattern that we found for that fishery. Sorry, we left that out of this
overhead. Getting to number eight, I’ve been addressing number eight as [’ve gone along-
with information that I think is new and significant. number eight is, I’ve read it before,
and one thing we asked people is to assess the importance of salmon in your diet, whether
it’s very important, moderately important, not very important. It’s a subjective question,

certairily, it’s a subjective assessment and not surprising, most participants find, reported
,____Page_}—?_g_ w_____;_______,,,,, :
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it was unimportant. Number eight also addresses a variety of fish and game resources,
and again, the majority of responses were very impbrtant to this particular response.
Again, that is in their own judgfnent in relative terms, although the pattern was for
slightly more Glennallen subdistrict participants to report ‘very important® as the role of a
wide variety of fish and game. And I think this is new in that the Glennallen subdistrict
persistence, or that level of importance is something to take note of. Number eight really
is a context, in looking at reliance for econormic and nutriti:i)nal signtficance, you are
looking at that fishery in a context that involves economy and culture, and so, looking at
economy, we do ask about employment and how that works out and that’s simiiiar to what
we did in *84. We did find that 62% of the Glennallen subdistrict participants were
employed, compared to 87% in Chitna subdistrict, so the pattern in Chitna is one in
which the participants arc employed. And the pattern also is that they are employed year-
round, full-time, 93%. We couldn’t provide this kind of information about, that you
might use to evaluate reliance here. I mean, we couldn’t provide that in ‘99; we can
provide it now. Sorry. Employment t_);pe, yeah, we were interested in actually looking at
how, what the role of the fishery might be in the local econofny of the Copper Raver
Basin, so this was a different split of the responses and here we found for those people
who lived in the Basin, only 53% of those who were employed, were employed year-
round, so there was a much higher incidents of part-time and seasonal .employment for
those people. In contrast, the people who were traveling to participate in those fisheries -

from outside the area are mostly, again, employed. We also asked, ‘do you take time off

that salmon is either very important or moderately important. Not very many péople said (
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from work to fish’ and the pattern in the Chitna subdistrict to the far right there, on the
Table, is about 51% said that that’s what they do, and others, of course, would be comin g
down on weekends to participate' there. We found it interesting that the Glennallen
subdistrict people said ‘no’ to that and only 30% said yes, 70% said no. There are a few
reasons for that, again, many were not worKing in the summer time, seasonal or workin g
part-time. Also, their living closer to where their fishing, so the fishing can occur in the
evenings and weekends pretty efficiently and it’s evidence that that use pattern is .
incorporated into a local economy, a ioc};ll-subsistencé way of life. This’is anew one. Tt
is additional results from our survey. In listening to the discussion at the committee and
talking about what is reliance and how can we look at that, we recall that we did ask
peeple about, and this was the question we asked. “How many salmon would you like to
be able to harvest?” One of tmhc, the reason why I think this is significant, is when the
Bpard is looking at reliance, it’s going to look at such things as how much food does the
ﬁshe;y provide, and of course, how many fish people can take irn the fishery, is capped by
the seasonal limit. And the seasonal limit in the Chitna subdisirict is 30 -for a family of
two or more, and so:ﬁetimes people can get amadditional ten depending upon the
strength of the run and the availability of ﬁsh, but if their needs are being restricted by
that regulation, then reliance might be artificially under estimated. So we asked people
this, and the results for the Chitna use pattern are dark in this overhead. And you will see
that the largest, it’s 48.6% of the respondents said that 30 or less is what they were after.
That was good for them. And the largest group actually said 30, that théy thought

catching 30 salmon for their family was what they were satisfied with. And it is
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interesting that the next largest group, over 30%, would like to get up to 40. If you add
those first four columns together, you get 80.5% of the participants, basically said that
their needs were mef with 40 fish or rless. You can see the contrast for the Glennallen
fishwheel ﬁsl;ery, where the limit is 500, ahd by far most people, 38% of them all, said
that they’d really like to get that 500. So that, again, is new information, énd I think it
directly addresses the question of reliance in criteria eight, and it’s not information that
we had before. In fact \-NB’VE never asked this question before. And, that’s my overview
of new information from OU-I‘ survey and my assessmeﬁt of its significance to the Board’s
deliberations today. -

MR. CHAIRMAN: Before I ask the questions, I just want to make- an
announcement. The reports for Committees E and F are out and available to the public. (
They have been for almost an hour now. Anyone who wishes to comment on those two
committees and get their written comments back to us, with the assurance they’ll be
before board members before we might begin delib;zrations on either one of those
committees, should have their written comments b-ack to us 5y 3:00 p.m. today. All right,
board m.embers, questions for Dr. Fall? Mr. Engel. |

MR. ENGEL: M Chairman, I have several questions to ask, and
certainly I, if committee members will bear with me, I wasn’t there when this was being
discussed, but for my own edification, I need to have some clarification of a couple-
things. What, starting first, I would ask to have 4 better understanding of the strengths or
weaknesses of the information you’re providing as to terms. of new or significant. That’s (

one concern, because I certainly agree, there is new information. We’ve got three years
B — : : Page20-0F99——————————
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of harvest and participation. That’s new. We’ve got your survey informati.on. That’s
new. And one piece of information that you didn’t speak to yet, was that we now have a
competing, if you will, subsistence fisheries in the Chitna area that we didn’t have in ’99.
We had word that it might be there. It happened on a weekend,.and we weren’t sure, but
now we know we have new information. Wt;, have, the federal govemméﬁt has
corroborated, if you will, the traditional and customary finding for the Chitna area, which
1 presume you’ve much of the same information we heard from some of the same people,
-we’ve heard at these meetings to some conclusion, and have indeed set-up seasons and

that has been prosecuted. So there’s three pieces of new information in my mind.

2 Lc

Getting-to your survey. I see words like “systematic interviews,” “chosen

cpportunistically” and just a minute ago, you said, “walked around most of the summer
interviewing fishermen.” What did you mean by “systematically?”

- MR. CHAIRMAN: Dr. Fall.

DR. FALL: Mpr. Chair, Mr. Engel. We mean by “systematic” that we ask
the same questions of every pex;son, and in addition, that we had a goal of interviewing
several hundred of the Chitﬁa dipnetters to get what we felt was an adequate
r;apresentation of the use pattern there. In the Glennallen subdistrict, it was systematic in
that we consulted with people who know the fishery about which participants would be
most knowledgeable about the pattern of use that is established in the Glennallen

subdistrict and would give us the best representation of that use pattern, as established by

mostly the Ahtna and some other local residents, for the reasons that 1 gave earlier.

b
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7 MR. ENGEL: Okay, so systematic was, everybody got asked the f\
same questions.

DR.FALL: Yes.

MR. ENGEL: Tl}ere was no sampling in terms of a ceﬁain percentage

i 6f this occurred in June and July, August, like a normal sampling prbgram, or was

weekends or weekdays considered in terms of your sampling. I guess your data doesn’t
show me what seasonal period it occurred on, nor when I make evaluations between
weekend and weekday when you talk about whether you took days off werk or not.
These are important considerations I found in my own survey work in other fisheries, so
how do you do that? Mr. Chairman.

MR. CHAIRMAN: Dr. Fall. 7 (

DR. FALL: Mr. Chair, Mr. Engel. My undersfanding is that the
interviewing at Chitna took place over the course of ten weeks. It occurred during
weekdays and Wee_:kends. You’re right that we did not in any way stratify the design to
talk to weekend fishermen 701‘ fishermen during the week. I think the strategy was to
stretch it out, so we got a broad spectrum of the, that fishery. And I would just state
again, that ] think there was consensus in the committee that our findings did give a good
representation of the characteristics of that fishery, and comparing it to the earlier
findings and descriptions that we have access to, I concur with that.

MR. ENGEL: Thank you, but I wasn’t convinced, so I kind of
coming to the same conclusion the other people have, and I have to know the process, the [ '

quality of data, could be strongly influenced by biases in sampling, both in asking
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questions, the timeliness of them, in terms of seasonality. You ask a person, if you wait
at all, on the weekends, ydu might get a totally different response to many of your
questions that you would on weekdays and I guess you didn’t divide that out, so, I
understand that, and likewise, if you sample heavily in june, when the fishery may not be
very productive-, you may get a different (in;clecipherable) of people. Maybe that’s the
novice comes there, and the old-timers know how, when the fish are running. All these
things are important for me to understand and evaluate your information. None of these
questions are being asked that I find fault in, so T gather information so I can place worth
and value and understanding of how yoil went about your sampling. I guess I would ask
when you selected the ﬁeople from the Glennallen area, you must have had some criteria.
¥ ou indicated you weighted heavily in terms of the Ahtna, What made you go to one
household versus another household? Was there some sampling strategy there? Did you
look at the number of fish they took in fishwheel! permits in the past, or how did you go
about doing thi;v.‘? -\

| MR. CHAIRMAN: Dr. Fall.

DR.FALL: Mr. Chairman, Mr. Engel. The basic sampling strategy was-
to speak with active participants in the fishery. Again, there wasn’t a stratified design or
any deliberate effort to talk to people who caught a lot of fish or a few fish or, we didn’t

“look at past records, harvest records to select any kind of random sample. It was
basically knowledgeable, active fishers.

MR. ENGEL: Thank you for that.

MR. CHAIRMAN: Mr. Engel.
— — e PagE 23 OF 9P e
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MR. ENGEL: Mr. Chairman, there’s one other thing I’d, there’s
several other things as a matter of fact, when you interviewed these people, these 313 or
196 in réSpective districts, did you interview the permit holder, or did you just interview
people? I cannot ﬁn@ that in your report.

(Tape 3b)

MR. CHAIRMAN: Dr. Fall

DR.FALL:  Mr. Chairman. Mr. Engel. My understanding, we
interviewed the peoplé who were fishing so it would be the permit holder. The idea was
to intervie_w the person who was holding the permit and who was knowledgeable about
that group on the penﬁits, fishing history, and so forth.

MR. ENGEL: I appreciate that and that’s what I would have expected,

that it interviewed permit holders. But, now I understand. When ypu’re RC 89 you
reference that you are comparing local native fishers in the Glenallen subdistrict and non-
ﬁative local people. You had 18 participants, pretty small sample. And I was trying to
figure out where they fished at. Did they {ish, were they all in the Glenallen, cause thl:S 1S
just a local not. Did they all fish in the Glenallen subdistrict, these 18 peoplé that were
reflected with non-basin participation? Where did they fish at?

DR.FALL: M. Chair. Mr. Engel. I think that the 18 non-native basin
residents that you aré referring to are participants in the Glenallen subdistricf[.. There

were other non-native basin residents participating in the Chinta subdistrict that were also
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in the sample. With a few minutes I could find out what that number was, but that 18
specifically is Glenallen subdistrict.
MR. ENGEL: The reason I ask I have come to a different c'onclusion, But
I don’t have the raw data and that could make a difference in my assessment. Because
you indicated tha'; you, five of the people you interviewed in the Chitna area were non-
locals. Then I subtracted the difference between 122 and whatever it was 130 and I come
up with 18 people would make 5 in Chitna and 13 in Glenallen subdistrict. And that is on
“page 10, I think it is of the report. And that becomes somewhat important to me iater,
when I would like you to cooperate with how did you that.
DR.FALL: Mr. Chair. Mr. Engel. 313 interviewees, 308 non-local. and five
Iocal were fishing in the Chitna subdistricts, so five out of 313 ‘are local, that is a little
over 1 %. It is interesting that matches almost exactly the permit records. Ithinkitis 1.5
% local. Sowe did a pretty good job of representing the composition of that. And then,
we have 196 local and 74 non-local in t}_xe Gléﬁaﬂen subdistrict and those are the ones
that are all in my, in the Glenallen bars that we see there. So 10§ were Ahtna and I
assume that most of those Ahtna almost all of them, we could verify this, are local people
participating in the Glenallen subdistrict.
MR. ENGEL: I concur and one of the reasons I, you’ve already referenced
4t. If you sampled 5 éut of the local 308 non-local, that comes out to close to the same
percentage as what ;he permits were issued. Predominately non-local, which would

suggested that that sample might have been reflective of the composition in that fishery.
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- And that fishery has stayed like that since 1984. Again the difference between 109 Ahtna ( o
and 122 local is 13 add the 5 and that comes up to 18. Is that correct?
DR.FALL: Mr. Chair. Mr. Engel. [ think you’re right.
MR. ENGEL: I just wanted to so I can come to the same conclusion that
you did. Mr. Cﬁﬁinnan I don’t want, I have a number of other questions but [ want to, we
need to get some of these things clarified and the reason of course is that we just found
out the sampling scheme seemed to be reflective of the resident or the local and non-
: resideht, non-local in-the Chitna district and that is of course not the case at all iﬁ the
other tishery. So when we arc comparing using bar graphs, such as Chitna and Glenallen,
we’re not comparing, because we are comparing Ahtna dominated sample with the other
sample. Am I not correct? Imean I can give you your figures if you’d like me to that. (
DR.FALL: Mr. Chair. Mr. Engel. T think that we have .bee-“ reail}? clear
on that, that our sampling goal for the Glenallen‘ subdistrict was to weight heavily Ahtna
participation, because if we didn’t we thou gh:L that we would really not truly get a
representation of the long term consistent pattern of use as it exists in that subdistrict.
We really wanted to re-evaluate the information we had fror.r; "84. The oniy way we -
céuld do that is to focus heavily on Ahtna. But you are right that the results there, if we
did do a random sample or some kind of much larger sample in the Glenallen subdistrict
_for all the Alaskans who go there, we would get some different statistics. Let’s
rerﬁember, what’s happened here is that the Board of Fisheries has acknowledge a

traditional use pattern in the Glenallen subdistrict largely as established by the Ahtna and ( '

of the long term residents there. 300, 400 permits year after year for that by law it’s
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opened up to all other Alaskans we now have 1200 Alaskans participating in the
Glenallen subdistrict. Many of whom take advantage of that and go up there to
participate and they are learning about it in a variety of ways. The Subsistence Division
is trying to give you a good view of traditional use patterns and we don’t want that
traditional use pattern statistically to be swamped by what happens under the law, which
is that it is open to everyone. So that is again why we went that, il-‘l that strategy, that
design.

MR. ENGEL: 1 wasn’t faulting the str;dtegy, Mr. Chairman. I am trying to
understand the sampling procedure. Wheﬁ one fisher you sample according to local/non-
local and the other one yoﬁ dominate it with, bﬁt when you compared your bar graphs
one has to realize it is not Glenallen subdistrict compared to Chitna. It’s a group of
people in there that have a longer traditiog of use. If we were to have compared the year
2000, the two fisheries, which you do, its hardly different results. Is that correct?

DR FALL: Likely, Mr. Engel, probably.

MR. ENGEL: Likelihood.

DR. FALL: Likeiy.

MR. ENGEL: Very strong likely.

DR.FALL: We can see that frbm the permit numbers. The growth from
the permit numbers in the Glenallen subdistrict over the last ten years, more than
doubled.

MR. ENGEL: That’s correct. The participation in the Glenallen subdistrict

is now dominated by out-of-area fisherman, in all categories, dipnetters and in the other

_ . 3.
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categories. But you were trying to select those to compare long term uses both back in (
the 1984 findings and then you turned around and use it in the year 2000 to compare it.

And so I guess then the question would be, ‘Do you consider the bar that the Board

should examine susbsistence fisheries are on that group people that have the longest
indigenous people standing in the fishery?” or do you think that’s the proper approach to

this? And if so, why do you think that?

DR. FALL: Mr. Chair. Mr. Engel. I do think that that information is
extremely relevant for the Board performing it’s tagk.' The Board is identifying the
customary and traditional uses according to the eight criterion as I note in the worksheet,
you do-make comparisons in, the criteria are relative, long term and consistent what is

that? There is no cut-off time reliance, again, there is no number above or below, so what (

customary ar_Jd traditional and see how that being the Glenallen subdistrict and seeing
how that is chahged. Because you are also looking at how the Glenallen subdistrict is
changed over time and again what we have found is that that core represeﬁtative aséect of
that pattern of use is not changéd that much and it gives you a reference point to make
your finding on. Isthat the least common denominatgjr to meet? No. We wouldn’t.
suggest that at all. I think that the Board certainly wants to bring it’s own knowledge
about, or ask us about other subsistence fisheries perhaps in the state and how they might
compare. But I do think that the Board needs a good description of a customary and

traditional use pattern and I think the one that we have provided for the Glenallen o (

subdistrict, is just that.

9
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MR. CHAIRMAN: Mzr. Engel
MR. ENGEL: Thank you, I am getting a better sense of what your goals
- were and [ have a much better understanding under the sampling process that you used

and why you did it the way you did do it. Because it is somewhat different than some of
the sampling that I am used to and so that somewhat helps me. T hav.;: several other
questions but not necessarily related to the data at this point. Mr. Chairman. I think what
we are looking for 1s new information or some faulty assumptions that the Board made
back in 1999. Sol havé been looking at the new data 16 try and-understand that better
and I understand now why this sampling scheme was directed at the way it was

conducted.

DR. FALL: Tha;nk you Mr. Chair. Mr. Engel also correctly pointed out
that T guess z_m.other new piece had been, [timer rang] I guess time is up. Is that correct?
Another new piece of information ig that the Federal Subsistence Board did acton a
proposal to make a positive finding for the Chitna subdistrict and that collaborate the
Board of Fisheries earlier decision using the s;ame infor‘mation. I would just maybe
clar-ify that a little bit, maybe encourage the Board to discuss this a little bit, mainly the
relevancy of thatrfmding %or your decision here. I do comment on federal board staff
recommendations, specifically on this one and the Federal Board did not consider most of
the information that you have before you here. Federal Board immediately disqualifies
98.5% of the participants and the ﬁse pattern that they’ve established in the Chitna
subdistrict and focuses in then on the local rural residénces and what they have done.

It’s a very, very different standard they are focusing in on what I think the evidence

—————BOARDOFFISH —— — : ~Page290199
Cordova, Alaska .
February 5, 2003



‘‘‘‘‘ ———BOARD OFFISH

shows historically was a very, very different pattern of use. It’s still, both mi ght still be
subsistence, that is up for you to decide, but what they are looking at is that older pattern
15 establi_shed by Ahtna people and some others there. I don’t think that they heard or "
were considering the széne information that you are considering now and they really had
a very different task in front of them in some ways. Thank you. -

MR. CHAIRMAN: Mr. Engel

MR. ENGEL: Mr. Chairman, I had this gquestion I was going to ask later,
but since Dr. Fall b-rought this up, I’ll ask it now. Given that there was some federal
subsistence fishery this past year , what level of participation from local people took

advantage of under federal permits utilizing the Chitna under custemary and traditional

findings for the federal government?

MR. PROBASCQ: Mr. Chair, I’d ask Eric Veech to come forward to give
you the number for participants in that fishery. |

MR. VEECH: M.‘Cﬁairman. Mr. Engels. Eric Veech, National Park

Service, Federal Subsistence Fisheries biologist for the Copper River. There was, we

issued 123 permits to households to participate in the Chitna subdistrict for the fishery

~under federal regulations. Of those, 18 households actuall'y, successfully harvested

salmon.
MR. CHAIRMAN: Mr. Engel

MR. ENGEL: Mr. Chairman, &o you have a breakdown between

fishwheel permit and dippers?
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MR. VEECH: Mr. Chair. Mr. Engels. Under the federal system
users are able to alternate between fishwheels, dipnets, and rod and reel, and of that I
think that we had approximately four households, maybe three or five, but approximately
four households that actually digl harvest fish with fishwheels. The rest of the households
. were harvested with dipnet. At thié point we had about 68 peréiits returmed, none of
them were harvested with rod and reel.
MR. CHAIRMAN: Mr. Engel
. MR. ENGEL: This is my final question for now, Mr. Chairman.- That
seems to be fairly large interest in local participation in Chitna compared under the state
- system. These people all already had oppoﬁunity to fish in the Glenallen. Do you-have
any reason why 123 people took out permits, when I think in recent times in the state
program there was 40 or 30 or something like that? Is there any explanation for that?

3 MR. VEECH: Mr, Chair. Mr. Engels. I'd like to just mention that
under the sta’;e syétem users have had to choose whether they wanted to fish in the
Glenallen sﬁbdistriot or in the Chitna subdistrict, under the federal system they are
allowed to fish in i)oth subdistricts. I think that a lot of folks obtained a permit simply
because it was convenient for them to get both permits at the same time and that just
provided them the option. Like I said, very, of the permits that have been returned, 68

out of 123, only a small portion of those actually did harvest fish. But I think the reason

that we saw a 123 permits obtained, it was just convenient.

MR. ENGEL: Thank you. Thank you, Mr. Chairman.
MR. CHAIRMAN: Have Mr. Morris and then Mr. Andrews. Mr. Morris.
-—————BOARD OF FISH - ~———Pazc 3t of99
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MR. MORRIS: Mr. Chairman, qmte awhile ago, and I was at the time (
concerned with the issue of the 1984 and 2000 surveys having some relevance, I didn’t
think that was being answered at the time. I have ﬁo question.
MR. CHAIRMAN Mr. Andrews
- MR. ANDREWS: My question’s been answere&, Mr. Chairman, thank
you.
MR. CHAIRMAN: Questions for Dr. Fall, board members, other board
members? I think that this might be a good time to stop for lunch and return at 1:30 and
roll on. So we’ll step down til '1 :30.
MR. CHAIRMAN: Back oﬁ the record, 1:40 pm, Wednesday, February 5.
Alaska Board of Fisheries, Prince William Sound, Copper River Upper-Susitna Finfish (
Meeting seven of seven seated board members present. We are in deliberations on
committee A: Copper River Subsiste;nce. We are on Proposal 42, specifically we are on
motion to ﬂﬁd grounds to reexamination of the 1999 customary an& traditiqnal finding.
We have had a report.ﬁ'om Dr. Fall, we have had some questions from board members.
We’ll start out by seeing if we have additional questions for Dr. Fall on his data around
new information. Mr. Morris.
MR. MORRIS: Dr. Fall, on page 20 of your handout RC 139 and on
page 26, you show patterns of use and sharing of. Could you comment on those two
graphs, only as it would pertain to the Chitna subdistrict, irrespective of the Glenallen
district? | {

MR. DERSHAM: Dr. Fall.
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DR. FALL: Mr. Chair, Mr. Dersham. Mr. Morris. The graph on
page 20 is responses to the question “number of years since first participation in the
fishery” and it shows for the Chitna subdistrict participants 14% were fishing for the first
time there and :28% for five to one years. So as I mentioned before about 42% of the
participants, five years or less, whilé less than 20% were more than 20 years. So that
would be ?he kind of information that the Board, new information, that the Board could
use to help answer the question whether there is a long-term consistent pattern of use. On
page 26 is a graph that shows responses to the quéstions about sharing. Actually this is,
sortvof the one that I was looking for before. It shows that in the Chitna subdistrict, the
majority, 86% Elid,_share and of those 89% shared with relatives, 62% shared with friends.
I’m sorry I’m reading the wrong one, 80% shared with anyone, 72% of those shared with
relatives, 71% of that 80% shared with friends and 3% shared in other contexts. I also
had noted in sharing the next one on 27, having to do with the relative quantities of fish
that are shared. And I suggest that this information pertain to ei éht as well as.to seven.
Mr. Chair.

MR. CIHHAIR: Mr. Mortris.

MR. MORRIS: Thank you Mr. Chairman. Dr. Fall, could you also
comment in the same regard on page 25, criterion number six.

DR.FALL: Mr. Chairman. Mr. Morris. Criterton six 18 handing
down knowledge acfoss generations and that particular graph showed responses to the
question “who taught you how to fish on the Copper River?” And for the Chitna

subdistrict, we found that 43% of the respondents were self-taught, 44% had learned from
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a friend and about 9 % had learned from a parent or other relative. 1 did note that the (
Board certainly cannot require intergenerational transmission through lines of kin and
these results suggés’t that is not particularly prominent characteristic in this use pattern.
Apd then you would look at whether 43% from self and 43% from friend would be
evidence as to whether this criteri-on of intergenerational transmission is met. Mr. Chair.
MR. CHAIRMAN: Mr. Morris.
MR. MORRIS: Mr. Chairman. Dr. Fall. Was any of this information.
available to the Board in 19997
DR.FALL:  Mr. Chair. Mr. Morris. No, all the information that I
just summari;zed, in response to your questions, is information from the survey we
conducted in the year 2000. _ (
MR. CHAIRMAN: Giher board members, questions? Alright, sounds like
were are about to proceed into our deliberations about how we want to vote on this
moftion. 1 would encourage board members t(? build as compléte a record as possible
about this issue and if we do go beyond this, to continue to build a good record here.
We’ve heard from Mr. Nelson about the advice through the Department of LE;W and I
think that no matter how we go here, it is very important, I would encorage that board
members give reasons for their votes, if possible. Sometimes.a board members going to
be on the fence about an issue right up til the time they vote, but even if that is the case,
before we vote, I wonld like to hear that. Because I would like to build a really good

record and that would include either knowing why you are voting the way you are or the r '
. i . ! S
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fact that you are still considering voting either way right up to the last minute and why
that is. With that, Mr. A. Nelsoﬁ from committee would you like to lead off?

MR. A.NELSON: Certainly, Mr. Chair, thank you. I’ll start off, of
course, I was one of the cognmittee members that made the recommendation that I found
the nev;r information, in the ZOOQ survey, done by the subsistence division‘tor contain
considerable amount of new information that wasn’t available to the Board in 1999. In
particular, some of the ones that I found the new information compelling on was in
relation to criteria one, six, seven and eight and referring back to RC 1;'?6, which was the
transcript from the 1999 meeting. Criteria one and eight and six-to a lesser degree,
certainly were the more discussed and the mrore, or the ones that didn’t necessarily have
consensus around them and that is where a lot of the discussion focused. I'd also note
that one of the RC’s we received from the public RC 160 was also from a member of the
public, it was on the committee for the public panel, stated their concerns about it that
1999 Board of F ish_ meeting in Valciez, that there were reasons that a fair number for
Ahtna individuals weren’t able to participate in that meeting. I believe they were at
another meeting and they feel that, some of that inf‘ormation was absent and not available

| to the Board and we have received a lot of that beneﬁt through testimom;, RC’s , and the
committee discussions. So, like I say, I am in favor of bringing it up for reconsideration. -
Thank you.
MR. CHAIRMAN: Mr. Nelson from Law, a commient?
MR. L. NELSON: Not on Mr. Art Nelson’s comments but I just wanted

to address another thing if I could. You talked about potential grounds for taking another
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look at this determination and so far all the information has been addressed toward the,
whether or not there might be new information that would warrant reexamination of that
- earlier determination. The other grounds mi ghtA be that you find an error in the 1999
action and that could be, I mean there are several potential ways you could do that
possilaly, but I'd like to address and kind of follow up on my earlier advice and why I

don’t think there was a legal error in the 1999 determination and why it was approved.

And to do that a little bit I"d just like you, to give a little bit of background what standard,

standards, what legal standards you’re required to apply when you make a C and T
determination. First of all AS 16.05.258 requires that the Board, Board of Fisheries and
Board of Game shall identify the fish stocks and game populations or portions of stocks

or populations that are customarily and traditionally taken for use for subsistence. So the

definition that you’re required.to follow in making a C and T determination. And if you
want to follow alqng that’s in you‘black book, that’s page 60 and I am looking at

AS 16.05.940, paragraph seven. It is a definition of customary and traditional. And this
is what statutorily required for you to find to mak‘e a C and T determination. Customary
and traditional means the non-commercial, long-term and consistent tal;ing of, use of and
reliance upon fish or game in a specific area and use patterns of that fish or game then
have been established over reasonable period of time, taking into consideration the
availabilifry of the fish or game. That’s your primary, mandatory guideline that you have
to follow, in.making a C and T determination, basically it’s gotta be non-commereial,

long-term, consistent use and reliance upon a fish or game in a specific area and use
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patterns that have been established over reasonable period of time, taking into
consideration the availability of the fish or game. Since, aioﬁg with that, the joint Boards
have adopted a regulation on page 917 of the black book that we have been réferring- to,
the eight criteria regulation SAC 99.010 and they’re found in subsection B of that
regulation. And I won’t read all the criteria buf they're, you should have them handy for |
your reference, whether they’re in one of the other materials you've been given for the
consideration here or keep your black book out, but what I"d like to explain about this is
that it requires you to, well I’ll read the preface language. Each Board will"idéntifyr fish
stocks or game populations or portions of stocks or populations that are customarily or

- traditionally takeh or used by Alaska residents for subsistence uses and then it says, by
considering the following criteria. And then, so it would be appropriate for the Board in
making that determination undeI: the statute whether uses have been customary and
tradi;ional to consider the eight criteria. What our legal position is in considering those
criteria i} doesn’t necessarily mean that you have {o make a positiv.e finding as to each of
those criteria to make a positive C and T determination. I am goiﬁg to give .you caveat
there, especially if you iook at number one, if you read that criterion then look at a
statutory definition, they are very specific, or are very similar almost identical, number
one is long-term consistent pattem of non-commercial taking use in reliance on the fish
stock or game population has been established over a reasonable period of time and the
criterion adds of not less than one generation, excluding interruption by circumstances
beyond the users control, such as unavailability of fish or game caused by inigratory

patterns. And then the, there are a lot of other criteria obviously in there as well, but you,
Page 37of 09—
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it would be, [ thiﬁk it would be difficult to make a negatiﬁe finding in your mind or to ( 7 ;
Justify your vote on alternative one, or criterion one and be consistent with the statutory
definition and make a positiw_e finding without positive finding on criterion number one.
Arguably there are other parts of these parts of other criteria that might be helpful as well.
Criteria number eight also talks about a pattern that includes taking, use and reliance for
subsistence purposes, similar to the statutory language, although criterion number eight ]
specifically is, discusses taking, use and reliance for subsistence purposes upon a wide
diversity fish and game resources as oppiosed to the necessarily that particular stock as
identified in criterion number one. So that, and then there might be others that might help

be identical to statutory definition as well, but I just wanted to lay that out, the legal

standards for it, when you consider criteria it’s sort of like considering the allocation (
criteria when you make aIlocgtiorl decisions. You don’t necessarily have to make a
stitive_ﬁnding for each one, but each board member when they vote should satisfy
themselves at customary and traditional uses have been establisiled under the statutory
definition and also in deciding whether or not that occurs consider all thé criteria listed in
99.010. That being ihe standard then, I and reviewing the record in I. 999, and deciding
whether or not it could be approved as beiﬁg consistent with the subsistence statute and
regulations, Department of Law did find in 1999 that the Board record justified and was
consistent with subsistent statute in applicable regulations as well. And I reviewed, I

haven’t reviewed the entire record, I don’t think anybody has of the 1999 determination

because the entire record would be not only deliberations, not only the feports by then (

S
furnished the department by public testimony discussions and committees and other _
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things and we just didn’t have the time and resource to provide that to you and you
probably wouldn’t have had the time to review it all but given the legal standards and
what I have reviewed of the record and what I remember from thﬁt meeting then, we were
satisﬁt;,d that the finding then was consistent and no legal error was made. It might still
be “within your providence to decide based on new infomat“ionuthat it might have been
some kind of mistake or inaccuracy in the earlier information given to the Board that
might justify reexamination of that determination as well. But that would be probably a
: sepr?lrate determimation from when there not, a legal error was made, although you still
have the right to, that’s just my advice, you have the right disagree with my advice and
decide on your own, your own mind whether a legal error was made, but that’s just our
position and our rcport on that issue. I would be happy to answer any questions.

MR. CHAIRMAN: So when you say from, in your opinion no legal error
occurr;:d, is that the standard Yvhen we consider error under this motion, is that the same
standard we’re suppose to look at?

MLR. L.NELSON: That would be bne aspect of error, and if you can

* identify a Ie;-;al error and satisfy yourself a legal error is made, then I think that would
probably warrant and maybe even require re-examining this to make sure that you correct
any legal errors. I think it is possible for you to also vlook at the possibility of factual
error that was made. I don’t mean an error in judgement, evaluating the evidence that
was in front of the Board, but I mean, if you could show that the evidence given to the -
Board at that time was actually was inaccuréte or false or something like that, that would,

I think that would legally justify you in reconsidering the prior detem_nination.
. Page390f99
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MR. CHAIRMAN: The reason I asked, I am kind of in a unique position
because I am the only board member that three years ago voted ‘no’ for the C and T

finding, that is still on the Board so, you know. I hear you saying that jﬁst me looking

back three years ago and thinking about the information that was before us and the fact

that I came to a decision of ‘no’ and four board members cétme to the decision of ‘yes’_;
that’s not enough for me to say that the Board erred just because they voted differently
than I did. Is that correct?

-MR. L.NELSON: Iwould ag‘re-e V\.Fl'ﬂ’l' your assessment of that. I think, I
think you can still, if I was a voting member I wouldn’t rest only on that, because .::wtually
the Board was whatever the majority voted on and you may-have (;Iisagreed with their
assessment of things but it would be strong, better if you were able to point out actual
errors as, for example, Iegal errors or relying on inaccurate or false information or
something like that.

MR. CHAIRMAN: Thank you Mr. Nelson. Mr.A. Nelson

MR. A. NELSON: Thank you- Mr. Chair. I guess for Mr. Nelson from
Law. And I know I mentioned this to you a little bit earlier during one of the breaks.
Something that came up during and I believe some folks mentioned it in their testimony
and was also discussed during the-committee meeting. I am not sure if could rise to what
would be an error with inaccurate information or not but in relation to Table 15 in the C
and T worksheet RC 90 bn page 43. The one that estimates costs to participate in the
fishery. Quite a few folks speak to those ﬁgﬁres, probably not representing what it costs

to the average guy to go and dipnet in Chitna. Right now we don’t have different
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information or anything that has been based on a survey or something like that but heard
considerable information about that and I would note that in the transcript the
deliber_ations in 1999 one of the board members reh:ed heavily and mentioned several
times the cost, for their alternative to go out aﬁd buy salmon from Fred Meyer at $13.99 a
pound, many folks that thatrwas an inc-redibly high price and kind of wanted to get your

input on that. Error? No error? Grey area?

MR. L. NELSON: Mr. Chairman. Mr. Nelson. I don’t think I would, I
don’t think it is my place to decide whether or not that’s error or not, that’s yours. But, I
would say this about that, I don’t think, I think that the information, and I think that we
have the author of the ilf.lfor-matiqn here to talk to if you want to, but, and can tell you
about the accuracy. But1 don’t think, I don’t think that, everyone understood that
information was a snapshot in time and fhat some people found helpful and some people
-probably didn’t, but I don’t think it purported to be the, it didn’t purport to be the be all
end all as to cost for participating in the fishery. And I think that Dr. Fall could, yoﬁ
know explain more about it. Bqt, 1 think it’s pretty common for the Boérd to get
information about what is happening in any point in time and rely on that to a certain
dégree and those facts change and I didn’t think it was error at the time and I still don’t
think it was error at the time for the Board to or board members if they chose to rely on
that information to decide whether or not some of the criteria were satisfied in their .

minds.

MR. CHAIRMAN: Mr. Nelson
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MR. A.NELSON: I personally kind of agree with the fact that it might {
not rise to the {ull level of error, but certainly I think could constitute consideration yéu
know if we get to that step and looking at it maybe considering that it was maybe not
accurate, maybe not pa:rticglarly 7apphjcable across the full spectrum of users in the Chitna
subdistrict and I'd also like to note that criteria three \;vhich that cost estimate kind of
relates to was the one of the_ other sticky points for the criteria in the 1999 deliberation
were there wasn’t consensus.

- MR.L. NELSON: Just a quick response. Just a point of clarification,
according to transcript, look at transcript one, thrée, and eight where the criteria were,
didn’t have a positive c0nsensus,iactua}ly six was a positive consensus that there wasn’t
any objection to that. | ' (
| MR. CHAIRMAN: Mr. A. Nelson

MR. A. NELSON: My read of that as it went through when six Vbrougl_lt up
thelﬁrst time there was consensus on it, but if I recall correctly one of the board Iﬁémbers
later when tﬁey got further down the line in deliberations brought it up that he actually
had a problem with that and it was discussed a liftle bit more on the record.

MR. NELSON: I think, I think that’s correct.

MR. CHAIRMAN: I’ve got Mr. Morris and then Mr. Engel.

MR. MORRIS: Yes, Mr. Nelson from Law. In reading the transcript
this, the fact that it was very efficient evidently to go down and get some fish, the $1.38 é
pound as oﬁposed to $13.69. One of the comments made by our boa;d member who {

] : -
actually voted in favor of this, was that you could take an old beater of a car and a tarp ’
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and a Eologna and some stéle bread and you could go down there and catch a lot of fish
and cdme home and I belicve that being said in reference to the actual cost involved in
prosecuting this fishery does in fact give it credibility toward the cost issue. In my nﬁnd
it does. ‘And especially since we have seen pictures and have heard testimony__ that the
réal world is that there’s a 10% of, you know, four-wheelers, new trucks and motor homes
and those kinds of things that probably lead us to belicve that that comment which did
refer to a price pér pound was and maybe other comments, | know that there were other
comments made in that regard the cost, in What it costs to prosecute the ﬁéhery was in

error and certainly could be construed to misleading and I am just wondering if we don’t

- bridge the gap with that particular concept. As to whether it’s an error or not in there.

IVIP_L CHAIRMAN: Mr. Nelson.

MR. L. NELSON: Mr. Chairman, I think those kind of determinations are
probably within your discretion. You are going to need to look at that. T would, I don’t
know, I would caution a little bit to, I think that you needr-to be careful in deciding cost
and efficiency when you do that you can look a lot a range at different things. I don’t
think that you should necessarily look at either the cheapest Way~ of doinér something or
the most expensive way to do something, but probably look for something that is more
representative of the fishery or something. That’s only one of the things you can take
into use, I don’t think it was, I am confident that it wasn’t in error for the Board consider

that in 1999. And I have yet to hear credible evidence that it wasn’t accurate as prepared

for at the tume.

MR. CHAIRMAIN: Mr. Morris.
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MR MORRIS: No more questions.

MR. CHAIRMAN: Mr. Engel

1\/IR ENGEL: Mr. Chairman. T guess I could probably try to provide
what I think an error in regulation was or is and maybe what new infonnatic;n means to
mé as a board member who has sat through this issue twice. [ was theregin 1996 and I
voted one way and then I had additional new information or error in regulation brought 1o
my attention in 1999. One of the errors in regulation in 1999 came to my attention
because the Supreme Court made a ruling on Peyton? And that was one of those things; of
intergenerational transmission of skills and techniques and so and so forth and it did not
have ‘Fo be tied to family, kinship type thing. And that was certainly missing in the
Peyton thing when I looked at that before so that was a new piece of information that
we’ve seen here that a lot of people from one of area learn from friends or reading books

or whatever and that is not requirement, so that was a new piece of information.

Probably an error, in my judgement at least, when I dealt with it in °96. And there were

other things that I think I might have had some inappropriate views when we looked at
types of preparing and preserving the fish where you saw the higﬁ dfying of one c.Iass of
fisherman and the Chitna dipnetters use more modern techniques and although the
regulation was the same in "96 that was probably new information that I didn’t pick up
on. Maybe that’s, I think also, in part then, the new information to a large degree was,
came from the courts. AsIlearned, I think I got more familiar with getting away from
the user and look at the use of the fish stocks. I think I didn’t have that firmly in mind, so

I think when you look at'that it’s up to a board members view, its, you know it when you
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see it, but they look different to each of us. But [ think certainly passed down by the
Supreme Court is a, just think what the difference was in 1984, when the Board looked at
this issue for the first time and decided for the first time that this was not a subsistence
fishery. They looked at a law that was 1n rural based and the language throughout that

“was rural type thing. Wher'l Boards looked at thét after ’92, that rural base was not there,
so that would be new information or new approach or new assessment. I don’t know if
that is helping you, but I don’t think that anybody can put a finite sub-standards, what is
new information or what is an error in regulation? very easily, but certainly you can if the
Supreme Court, I guess, if you agree that the Supreme Court is the ultimate decision
making, I guess that you could go to the federal court and'say that’s the ultimate, but
that’s one thing that has played into my mind in terms of finding error in regulation or
error in reproach. Mr. Chairman.

MR. CHAIRMAN: Thank you Mr. Engel. Other board members. Mr.

Engel.
MR. ENGEL: Chairman, I have another real quick thing I’d liked to

have clarified on the record relative to customary and traditional. Mr., Nelson, I am going
to ask this question of Mr. Nelson. Page 60 it talks about customary and traditional
rheans of non-commercial, long-term and then it goes on has been established over a
reasonably period of time. 99.010 that same criteria, gives additional definition why
inserting reasonable period of time is not less than one generation. We’ve heard a
number of times from subsistence staff relative to this as recently as a couple of weeks

ago in southeast Alaska, long-term generation may be 20, 30 years, something in that

BOARD OF FISH N - - __Page 45 0f99
Cordova, Alaska . :
February 5, 2003 -



range, by the time the anthropologist talks about a youngster being able to learn until that | '
somebody gets to be breeding age, or something like that. M. Nelson, the question

would be then “has there been any legal assessmen't from courts or anything that would

suggest that1s a reasonablel standard?” Has this been brought to their attcnti;on‘? Have

thery, was it part of some of the ﬁﬁdings or whatever that was brought to, and they didnt

comment on it, or have commented on. Anything like that would be useful. Mr.

Chatrman.
MR. CHAIRMAN: Mr. Nelson from-Law.
MR. L. NELSON: Mr. Chairman. Mr. Engel.. I hope I understand your
question. Are you asking whether or not the 20 to 30 year standard has been ruled upon ( | \

as being a generation or are you asking whether the least one generation is appropriate as

a reasonable, long-term, reasonable period of time. )
MR.ENGEL:  Both.

MR. L. NELSON: Okay. There isn’t any court decision that I arﬁ aware
of or anything else that, the only thing—it interprets that particular in any definite way that
it interprets that particular term in the statute. Long-term, consistent taking, use of,
reliance upon fish or game over reasonable period of time is the regulation that-the joint
Boards adopted, that we looked at that says at least one generation. I think, and it is up to
you to decided what a probably a generation is, I think that the explaﬂation that you have
been given from 20 to 30 years is pretty reasonable. 1 think that it has been relied on by -

both Boards in the past to be a period of 20, 25, 30 years, I think would be 2 minimum of
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20 .nonna:lly and probably no more than 30 in the sense that or something in there, and
it’s up to you but, I don’t think that there is anything particularly enlightening that has
occurred since the last time you looked at this to help you in your deciéion-making
process.

MR. CHAIRMAN: Mr. Enéei

MR. ENGEL.: . Thank you, Mr. Nelson. Thank you, Mr. Chairman.

MR. CHAIRMAN: Other board members? Mr. Nelson from Law.

MR. L. NELSON: I’-m-sorry Mr. Chairman, I had one more comment on a |
different subject. To further explain why we didn’t find a legal error. One important
point mi ght be to remember that while the use of subsistence, while the patterns of
subsistence use in an adjoining area, like the Glenallen subdistrict compared to the Chitﬁa
subdistrict, might be helpful in your evaluating whether or not there is C and T use in the
Chitna subdistrict, that Glenallen subdistrict use patterns are not the legal standard that
yﬂou need to apply here, the legal standards are found in the -statutes and then as expanded
in the regulatory criteria, but I don’t think it’s inappropriaté for you éo compare, but you
need to exercise-some caution as not taking that as a legal standard that a legal minimum

* standard that you have to meet in order to find C and T use. One of the things in the
Peyton case that was an example of that was the Board had determined that the methods
of storing and preserving were more narroﬁv' and fewer different kinds of methods were
being used in the Skwentna area than other parté. of Cook Inlet where subsistence use is
more established and the Board sited that as one of the reasons for that comparison for as

one of the reasons for not finding C and T use in Skwentna, in the Skwentna area and _
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then court found a legal error there and specifically noted that the joint Boards criterion 5
allows you to quit usiﬁg different kinds of methods and means as technological advances
oceur and that you have tor explain yourself pretty carefully if you are going to use that as
ato makea negaﬁve finding. That was one of the issues that was decided in that case.
Thank you. ‘A - ﬁ |
MR. CHAIRMAN: Well I was just about to address this, tk_le thing about
comparing the Glenall_en subdistrict to the Chitné subdistrict. I'm going to make some
comments ﬁrs‘g about whether [ see error, then I’ll get to that. In looking at what we did
three years ago and trying to determine first what my standards should be for seeing error
and then whether I see it or not. | read the transcript, fully, and I have a-pretty good
memory of the things before us and the things we considered. | remember that I focused (
on criterion one and three and eight. In that long day of deliberations three years ago,
and at the end reé:Hy focused on criterion eight, because I felt that it wasn’t demonstrated
and I felt that for me it was very important. [ recoghized Mr. Nelson’s comments about
the following criterion and how it is kind of similar to the wéy we use the allocation
criteria about which 0117'38 we focus on and not having to find all ci ght or seven, in our
case the allocation in which we make a decision and I agree with that. For me criterion
eight was very important, because I kind of see criterion gi ght as a microcosm of the
whole debate on subsistence that has been going on in this state for many years. And
you’re definition of subsistence kind of determines how you see, how you answer

question number eight and that over-arching definition that I have come to find. What is

subsistence? I've guided me in my decision and I didn’t think that uses at Chitna met the
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criterion eight and caused me to vote no. Well, I've looked at the record, I’ve looked at
the transcript of the record and I think that the case for criterion eight was pretty weak. It
_ was mainly carried by one board member and I felt that we need really try towards the
end to address criterion eight and slipped back into addressing criterion one and didn’t
address part$ of eight that are different than one. But aus far as do I, would I make ;1 ves
vote, right here on this motion based on err, no I would not because like I say I remember
that deliberation pretty well and I remember how much we all agonized and I know that
Mr. Engezl,*even though he didn’t speak ¢riterion eight at the end specifically was that his
reasons for supporting that criteria, [ know he was exiremely deliberative in métkin g his
deciéi'on. So I, if-I had to make this decision about thisfmotion— based strictly on err I
would not be able to. When I consider new information, first of all I didn’t not use a
standard of comparing the survey results from the Chitna subdistrict to the Glenallen
subdistrict because I heard early on at committee work from Mr. Nelson from Law that
that, shouldn’t use that as a bar to see that the fishery passed. SoIdidn’t do that, I, the
way 1 viewed that information ;Vas comparing it to what I thought was before us three
years ago and How my mind set was regarding answering those questions three years ago.
And when I do that and look at the survey results, I do find new information in criterion |
one, on both pages 20 and 21, and criterion six on page 25. I was surprised by some of
the results that were different than kind of what I would have guessed that those
percentages might be based on what I knew three years ago in both cases, they would

_ wéigh’ a little stronger towards a no finding by me in those criteria. T do think that there is
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new information that would make it appropriate for this Board to reconsider it, and thus

that would be my basis. Other board members?

UNKNOWN:
MR, CHAIRMAN:

MR. MARCOTTE:

customary and traditional finding.

MR. R. NELSON:
MR. MARCOTTE:
MR. JENSEN:

MR. MARCOTTE:

MR. ENGEL:

'MR. MARCOTTE:

would be a motion to adopt the proposal as written,

e BOARD-OFFISH-

MR. A. NELSON:
MR. MARCOTTE:
MR. DERSHAM:
MR. MARCOTTE:
MR. ANDREWS:
MR. MARCOTTE:
MR. MORRIS:
MR. MARCOTTE:

MR. CHAIRMAN:

Question?

Question is called Mr. Marcotte.

The motion defined grounds for re-examining the 1999
Russell Nelson.

No.

Mr. Jensen

Yes. -

Mr. Engel ..

Yes

Art Nelson

Yes

M. Dersham

Yes

Mr. Andrews

No

M. Morris

Yes

Motion carries. Five in favor, two opposed. Mr. Chair.

Alright, I believe now that the appropriate motion
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UNKNOWN; Second
UNKNOWN:; I move and you second.
UNKNOWN: Second

Ml;l. CHAIRMAN : Okay the proposal is before us. What that means board
members; this proposal asks us to reverse the findings from three years ago abéut a
customary and traditional usage determina_ﬁon n which would in effect turn t_his fishery
back into a personal use fishery. The, what that means is that a “yes™ vote would be
finding against customary and traditional and making it back into a PU fishery.- A “no”
vote would be to maintain the customary and traditional finding and keep it as a
subsistenbe fishery. Mr. A. Nelson from committee,

MR. A. NELSON: Mr. Chair, if you don’t mind I'd like to ask for'a just
couple minute break to get my papers in front of me again to go through this discussion
now. | “

MR. CHAIRMAN: We’ll take a ten-minute break.

(Return from break)

MR. CHAIRMAN: Back on the record 2:40pm, Wednesda-y, February 5.
Alaska Board of Fisheries, Prince William Sound, Copper River Upper-Susitna Finfish
Meeting, seven of seven scated board members present. We are in deliberations of
Committee A, Proposal 42. Before we proceed the deliberation of the eight criteria, I’d
like to get board members feelings and Mr. Nelson from Law’s feelings on how we might
proceed. Three years ago, we proceeding through a discussion of the eight criterta and

chairman at the end of each discussion asked if there was consensus for a positive finding -
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of each criteria. We kind of leaned towards not doing that positive finding at the end of
cach. The way you, Mr. Nelson, had described the way we should consider the eight
criteria, it seems to me that it would be beneficial to go fhrough these one by one and
have our discussion, but as far as seeking consensus, I think that maybe just go through
"[hern in a discussion, build a record and then deliberate on how the board members feel
on the overall customary and traditional finding. Mr. Nelson.

MR. L. NELSON: Mr. Chairman, I agrée with you completely. I think
that’s, probably either way is an z_lcccptable approach; but the wfay you just described is
legally is fine: .

MR. CHAIRMAN: Other board members, aﬁy comments on that? Alright,
Mr. A. Nelson you want to lead off with criteria number one.

MR. A. NELSON: Well I think that
MR. CHAIRMAN: Or would you like Dr. Fall to? i
| MR. A. NELSCN: My thoughts would be that maybe Dr. Fall could give

us a brief run down on the information as it pertains to the eight criteria as we go throﬁgh
it. Not necessarily just new information but- a summary of all the infofmation we have
pertinent to the issue of criteria.

MR. CHAIRMAN: Dr. Fall, criterion one. .

DR. FALL: Mr. Chair, criterion number one which is on page 13 in
RC 90, a long-term, ‘consistent pattern of use and reliance on the fish stock or game
population has .becn established over a reasonable period of time, including of not less

~ than one generation, excluding interruption by circumstance beyond the users control-
: ——Page 52 0f 99—

Cordova, Alaska
February 5, 2003



which is unavailability of the fish stock caused by migratory patterns. [ want to start out (9@!%
by just reiterating something that I mentioned earlier. The second bullet here in this
_ overhead which is also in RC 90, that we as just heard the Board is charged with

identifying stocks of fish or portions of stocks with customary and traditional uses. It

exax-nines information about use patterns that have been established by a groups of

people. including uses in the past and uses in th¢ present. It is charged with finding

customary again find stocks that are customary and traditional use. Tt is necessaryvto

discuss how people harvest and use the stock in the déscribed ﬁshel;y.' Boards making no
‘determination about who may participate in these fisheries or any other-subsistence

fishery. The board is identifying C and T uses and a pattern of use. Itis not identifying

users, and the entire worksheet 1s organized to describe a pattern of use as established by ( “
Alaska residence. 1 wanted to cover some of the historyi so this is not new but 1 think it

i still relevant, it comes out _in RC’s, it comes out in committee and we need I think to

have it part of this_ record. Within the entire Copper River prior to 1910, there was a

dipnet fishery including in the Chitna subdistrict. Fishwheels were introduced around

1910 and rapidly replaced most but not all use of dipnets. At statehood, the entire

drainage was open to subsistence fishing, Copper River drainage in I§64 fishing was

=

limited to the main stem of the Copper river up to Sigin . The subdistricts were
created in 1977, in 1979 fishwheels were prohibited in the Chitna subdistriét, it became

dipnet only. In 1984 as we know, there was negative C and T finding for the Chitna

subdistrict and creation of the personal use fishery, and in 1999 a positive findin g which {

we now have as our regulations. We were requested to make this graphic to show when,
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requested by the public, to create this graphic that shows when the fishery in the Chitna
subdistrict was operating under subsistence rules and when it was operating under
personal use ruics._ This is_ not new information, Mr. Chairman. I think that the board
was just fully cognos.cgnte of the regulatory history be-fore but just to address this concern
that this isn’t clear, that up until, it had been pre-statehood under whatever rules th:clt were
which weren’t many it was operating under féderal personal use/subsistence rules and up
until and through the 1983 year, of course in the ‘60’s and ‘70’s we just had subsistence,
we didp’t have personal use and it wzisn’t unti] *78 that we had seen ﬂneﬂ customary and
traditional adjectives attached to subsistence uses. As you know, when the Board first
addressed this question ’84 WhiCil is the first thing hatched, that year was personal use.
85 we [indiscernible] Madison decision and went back to subsistence and from 1986
through 1999, people ﬁshi_ng there were people fishing under the personal use rules and
of course from 2000 on under the subsistence use. Again, notice that in the past fishing
thglt was called subsistence and it looked very much like the 7ﬂshing in the Glenallen
subdistrict did occur in the Chitna subdistrict largely from ciipnets operated from
piatforms. The 'ﬁshwheel was introduced, and this fishwheel is being operated in what is
‘now the Chitna subdistrict, and drying i'acks and other forms of putting up salmon did
occur in this district. This again Mr. Chairman is not neix__r'information these were part of
© our presentation in 1999 and the Board in 1984 was cognoscente of the fact that Ahtna
people had used the Chitna subdistrict for hundréds of years. There are more maps in the
RC 90 that [ won’t go through, this just reiterates the point from traditional Ahtna place

names that Ahtna oral traditions and history, very well documents traditional uses in the
— Page S4DLYY
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past in this area including uses of fishwheels an dipnets. This particular map shows
where we know fishwheels were being operated up until 1974 and it was about in the late
'60°s and carly “70°s that the last Ahtna people operated fishwheels and finally moved to
the north above the bridge to sites outside of the Chitna area and we have many RC’s that
address Why that happened. In a nutshell, people moved because of the crowded
conditions that were created by the growth of the dipnet fishery. By 1978 use of these
were the fishwheels now being operated in here the last year that they were legal and our
information suggests that all of these \;vere being operated by people tr’aVéling to this area
from outside the region and they were relatively new fishwheels, that were being
established for the first time in théée places. So there really was, in our assessment of the
historical information, a clean break between the Ahtna pattern and the-pattern that was
developing in the Chitna sgbdistn'ct starfing in the late *30°s and moving on. Let’s skip
these two just as useful to see once again the trends in the Chitna subdistrict permits
redﬁired since statehood and 1t’s important to know the growth the spurt, so to speak, that
occurs around 1990, when good access was first developed x;rith the ﬁprovements of the
road into Chitna. 'fhe decline in growth in actual reduction réﬂecting poor return in the
mid-70’s, rapid growth due to good retui*n in the late ‘70’s and early ‘80’s and then
steady growth after declines in mid-80°s up until the present, where we, the department
-now issues about 10,000 permits for this fishery. The harvest basically displayed the
same kind of pattern [inaudible] And we also kndw that the vast majority of Alaskans
who participate in this fishery come from Fairbanks about 35% from Mat-Su about 13%

came from Anchorage about 43% and then other about 9%. This is the fourteen year
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average, lless than 1% are from the local. We’re not talking about Glenallen, so I’1l skip
that. Now we’re up to new information and some old information on criterion one. In
_RC' 90 your first presented with background I gave you about Ahtna presence in the area.
None of that is new, we talked about the break in the patterns of the fishery, there moving
on the, have ificluded some new information, starting 01; page, about page 35 is when we
start to, in the text address the new information that we’ve collected in our survey and
then page 36 specifically to criterion one. I’ve already gone over these, but I’l1 just point
out again tlhat this is Figure 24 in RC 90 and it addresses length of participation inthe
fishery on page 38 in RC 90 and you can use this to assess long-term consistent‘pattem of
use. Where that characteristic of a use pattern of this fishery aﬁd note that 42% of the
neople that we interviewed have participated in five years or less ran.d less than 20% have
participated for more than 20 years. And the other new infométion was Figure 25 which
addresses the consistency of the pattern where 44% said they fish every year and then
32% most years, but not every ye-ar, not an annual use and then 10% infrequently. So
that gives you a quick summary éf the inférmation that we assembled with emphasis on
new the information that was described in more detail earlier.

" MR. CHAIRMAN: Comments board membets on criterion number one.
[inaudible] go on Dr. Fall.

DR.FALL: Criterion two is a use a pattern recurring in specific

seasons of the year. I think we’ve already noted that this not one, I think that there has
been very much controversy over the nev,; information is just asking people when they

fish, it’s nothing really new and reflects for the Chitna subdistrict a lot of it has to do with
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when the fisheries are open and when tﬁe tish are available and these people are traveling ( J
[indiscernible].

MR. CHAIRMAN: Board members, comments/questions on criteria two?
Go ahead Dr. Fall.

DR. FALL: Apgain I don’t have a“directive on three which is E;HSG
pattern consisting of methods and means of harvest which are characterized by efficiency
of economy of efforts and cost. You could note that new information is that the pattern
of choice rémains the dipnet for people who travel-to that area not the fishwheel which
they.do have the option doing, Glenallen subdistrict. I would also note that we have not
updatéd the Table 15 and I would comment, there was some disL:ussion of that earlier and
I would comment that the reflection I with this Table, in our worksheet in ’99 again here {
is, is incomplete it gives you some of the costs a_ssociated with traveling. Tt is pretty
much a travel costs in comparison for traveling from Anchorage, Fairbanks and Palmer to
Chitna and just using math to ﬁgﬁre out how much producing a pound of ﬁsh_w-ith just
traveling.there costs and we know that it di-dn’t include a lot of other costs associated
with going there; which would perhaps; which would definitely add some to that cost. I
would also note in reviewing the transcript myself that I did note that the cost of fish that
was cited a number of times in the transcript by board members was $13.98 per pound
and it is pretty clear on the Table that that’s not what we were suggesting the, to be used
in the comparison that we have collected some information about the price of whole fish,

fillets and canned fish, which range between about $6.00 and $8.00 a pound when we -

collected that information which is substantially lower than $14.00 for fresh Copper "
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River sockeyes early in the season. But I think that is all I really have on this one, except
for to note that earlier Boards have spent time comparing the relative efficiency of the
dipnet and fishwheel, dipnet fished the Chitna after traveling considerable distance to go
there versus fishing with the fishwheel established near ones residence or established
along the river at a traditionél site that you have permiss-ion to access. That is pretty
much what we have on criterion three.

MR. CHAIRMAN: Board members. Mr. A. N'elson

MR. A. NELSON: Thank you Mr. Chair, T apologize for not jumping in
with comments and questions over criterion one, but I was jamrming some notes down on
my pad here. [ would like to step béck and address that and two as well, my thoughts on
it. But while we are on three, I wanted to talk about that and of course there was some
discussion in the committee, I think I mentioned this earlier, people’s concerns that Table
15 in the C and T worksheet probably represented a very low end of the spectrum of costs
to par-ticipate in that fishery. I’d like to point out to the board mernb‘ers about RC 16-‘1, as
a mémber of tl;e public, and I believe that on the third page of that it offers what would
probably bé a very high end of the spectrum to participate in that fishery. Where’s the
middle point? T don’t know, I’m still mixed as whether I feel the fishery meets criteria
three and T look to other board members for their thoughts before I can try to makea
decision on that one. Backing up slightly to criteria two, I think that’s of course from the
09 record that, that-was a consensus issue and I think particularly whén you are dealing -
with salmon s_tocks you are always going to be applying the specific seasons of the year

especially fresh water. Although I would note that there were some differences between
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the two districts as to when they targeted their harvest throughout the seasons, when each
activity was. However I certainly feel that the Chitna subdistrict fishery meets the
criteria two for the harvest and patterns which oceur there [indiscernible]. Backing up

one further, the long-term pattern of use and reliance. This is one I know, as Mr. Nelson

from Law mentions that the description of this criteria really closely matches the
statutory definition of customary and traditional. And part of when you’re looking at this
one, get stuck perhaps when looking at use versus users. And a lot of time to examine

use, you have to look at users, especially when we look at patterns of use. But the, on

‘ page 20 of RC 139 Figure 24, it shows number of 4years that individuals have been
| participating in the fisheries by district. You know, under 20 years was by far the

majority of them, with less than 20% and about 17.6%, 18.6% participating 20 years or (

users or uses in this instances, clearly looking at it in this way, it looks like the vast
maj-ority of users haven’t been participating in the Chitna subdistrict for a long peri;od of
tin{e and it vs;as pointed out earlier, 42 odd percent have been doing it less than five years.
I am not sure where to look on this. Are we looking at uses or are we looking as users at
this point, or is it fair to look at both? I guess that’s a question to Mr. Nelson or Dr. Fall
ifthey have input on that.
MR. CHAIRMAN: Mr. Nelson from Law. |
MR. L. NELSON: Mr. Chairman I would agree with to a certain extent at
least with Dr. Fall’s earliest comlnen"cs, it is impossible not to look at users sometimes to (

decide what use is occuring. I think that it is important“to dwell on patterns of use, I
Page 59-0F99———— - -
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think legally you could interpret probably this criteria and even the statute a number of
different ways. It is probably ambiguous as to whether or not the use has to keep

reoccurring or the use has to be by the same person over a long period of time. I think

that both both questions probably have some merit as to determining what the long-term

pattern of use is. I think that what,when they, when the court is cautioned, is not to talk

about users, we have some specific examples from court decisions, I don’t think that you

can decide that because somebody lives in a community that isn’t characterized by heavy

subsisience use that you can ignore their use. You can’t classify them By their place of |

residence. I don’t think that you can classify them by race. 1 think-that would be illegal
-and eﬁ of Constitution and would be inappropriate. I think that, and there are, you céri"t
classify them family relationships. We know that from the Peyfon case. Passing down
between generation doesn’t have to be between families. So you know we’ve got some
general guidelines, but the court also recognized in the Peyton case that you couldn’t
look at use without looking at the users and how they \;rere using things as well. Tam
- sure that doesn’t help very much, but it’s the best I can do.

MR. CHAIRMAN: Any additions Dr. Fall?

DR. FALL.: Thank you Mr. Chairman.l 1 agree with everything
with Mr. Nelson from Law has said about this balancing that board needs to do here to be
real careful to make it clear that you were focusing on evidence of a long-term consistent
pattern use and we know from public testimony as well as a number of RC’s that we
have, that there is evidence that this fish stock is used by non-Ahtna people and well into

the ‘40’s and probably earl{er than that and moved slowly and then very rapidly in the
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“70’s and "80’s and on. So I think that we should take that into account when looking at
the pattern of use and of course part of that is not only long-term but also consistent and I
think the reason why we ask people hoviv about long they’ve been using and }10“-!
frequently the user has been using it is to see whether the fishery, the pattern of use of
that fishery is character-ized by people really going down there and relying on that year
after year no matter what, no matter whether the runs are good, the runs are bad, or if
they have work, they don’t have work, they still go down there and do that, and then it is
sométhing that has been done by people substantial number of people it characterizes tl;at
pattern of use. It doesn’t have to be a 100%, it probably doesn’t have to be 60%; but it’s
yoﬁr call as to what percentage of that 1s, defines the charactéristic of that use, along with
the other criteria. So I hope that helped.

MR. A. NELSON: Yeah that’s, thank youi you both clarified it for me
quite a bit. If you look solely at the use, you knpw obviously the Chitna salmon stock at
Chitna have been used for a long time and they have been used consistently every single
year. But when you start to look at the users, as I pointed out with Figure 24, the long-
term part, when you are looking at users it appears to be on a shorte;r term, most of them
under 20 years in the Chitna subdistrict and then the following one on page 21 of RC 13§,

shows that 44% of the Chitna subdistrict users, only 44% fish every year. SoI guess that

gets the long-term consistent use. Don’t know if other board members have thoughts on
this before I try to frame a position on this.

MR. CHAIRMAN: Dr. Fall

A
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DR. FALL: Mr. Chair, just one more small thing again to remind
the board members, what you are looking for evidence about is to identify fish stocks or
portions of stocks that are customary-and traditional in iaking fqr use by Alaskans. So
what you are looking is a pattern as it exists now and then looking back at time and

ﬂseeing the evolution of that pattern of development and try to decide if there is tradition
there and custom there and whether it’s been consistent. So again it’s not whether any
particular user has been there 1 year or 20 years, that doesn’t matter. What matters is that
the use patterns characterized by the long-term and consistent l;se.

" MR. CHAIRMAN: Mr. Nelson as far as when you characterize your
position it’s, that’s-as far as I am coﬁcemed you can do it as we come to the criteria if you
are ready to do that or you can do if at the énd. But the main thing that I want is that I
would like each and every board member before we vote on this to build a record for why
they are going to vote the way they are, if possible. Or if they are on the fence until the
last minute? I can say that 1s understandable sometimes, but at least discuss you feelings
about the criteria before we get the final, final, final answer. Mr. Nelson.

MR. A. NELSON: Thank y_ou, Mr. Chair. You knowT kind of outlined
my thoughts on one, two and three, I still have some questions az;d concerns on one and
three. Two I don’t have a problem with, feeling the fishery meets that criteria. But'l
guess maybe [ will just hold off a litile longer and let us move through more criteria and
maybe we’ll get a little more discussion going on a little later.

MR. CHAIRMAN: Anybody else? Alright, criteria four, Dr. Fall.
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DR. FALL: M. Chair, criterion four is the area in which the non-
commercial long-term and consistent patterh taking use is reliant on the fish stock and
game population has been established. [Indiscemiblej of the Chitna and Glenallen
subdistricts that’s not new information. As I peinted out before we did ask about
ownership of fishing sites, I suggested that had some relationship to eight as well as four
but also I would note that pre-1999 which was not a criterion that was [indiscernible].

MR. CHAIRMAN: Board members? Okay Dr. Fall, criterion number five.

DR. FAILL: Mr. Chair, ¢riterion five 1s the means of handling,
preparing, preserving and storing fish and game which has been traditionally used by past
generations, but not excluding recent technological [indiscernible] where appropriate. So
our new information is that we did ask people in the subdistricts how they preparcd their
fish. You will see that freezing and smoking is used by the majority of Chitna subdistrict
participants. They were the only two used by the majority, although quite a few also
canned. “One thing that Ithmk that you could do is to Iobk at the variety uses.in a |
comparative perspective and that’s why we did show the Glenallen subdistrict ther;: and it
is also what the previous Board have dOII-lC. I also suggested that this particular graph
does have some applicétion to number eight as well, in terms of cultufal reliance and .
social reliance and knowledge on how to do these things [indiscernible] because of using
a variety of preservation applications, methods. I think that is a quick summary of what I
have on that one.

MR. CHAIRMAN: Board members? Mr. Nelson from Law.
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MR. L. NELSON: Mr. Chairman, just want to caution that the example,
this is the criteria from the Peyton case where the Board was cited by the Supreme Court
as erring and that is just 'one' note of caution that to compare, to base énegative finding on
this criteria on the fact that there are fewer uses in the Chitna area than the Glenallen
wotld probably be fatal, so be careful on that.

MR. CHAIRMAN: Dr. Fall

DR. FALL: Mr. Chair, [indiscernible] another aspect of this is
we’rc: looking for customary and tr::aditional patterns here so we can a'iso lock at the
history of the fishery in the past and see whether there has been a variety of methods of
handling- ﬁnd preserving salmon that’s beer characteristic of that pattern and then of |
course they might change, which is another reason why we collect this kind of
information. .

MR. CHAIRMAN: No other board members so go ahead Dr. Fall, criteria
)six.

DR. FALL: i Criterion six, Mr. Chaif, is a use pattern which
includes the haﬁding down of knowledge of fishing or hunting skills values and more
from generation to generation. And t—here is some text there that does note some of the
early instances of non-Ahtna fishing in the Copper basin and that is some new
information there that you might take a look at. In addition, well somewhat new and we
have known that previous boards that the dipnet fishery in its use by people from some of

the Alaska cities dates to the ‘40’s or early ‘30’s. I, Figure 35 addresses this question too,

as [ went over before who taught 'you how to fish on the Copper River. And again

BOARDOFFISH - ' N T B ' —Page*é‘cl—df%‘_—@'—' **** -
Cordova, Alaska )
February 5, 2003




it

absence of being taught by a parent or other relative, is not because of the Peyron (
decision a reason to make a negative finding on this, although it would be a reason of
finding that, that that_is the pattern would be a reason to make a positive finding on this.
What we did find is that 43% of the participants wére self-taught in the Chitna subdistrict
pattern and 44% had been taught by friends and that is new information that “-Je didn’t
have previously.
MR. CHAIRMAN: Could you repeat what you said just before the part
about self and friends?
DR.FALL:- About relatives?
MR. CHAIRMAN: No, about not being a reas;n.

-DR. FALL: Oh okay, what I said is that the reason we still ask (

‘about who you learn from and are reporting to you whether people learned from parents

or other relatives, is that if indeed the fishery was characterized as the Glenallen
subdistrict is with a large number of people being taug];t by parents or othér relatives that
would be sufficient evidence to demonstrate intergenefational ténsnxission of knowledge.
But it is not -necessary evidence because of the Peyton decision. So if you are doing this
for Glenallen and you saw that a lots of people learned from parents and other relatives
you could stop there you wouldn’t have to ask about learning from non-relatives because
you would have plenty of evidence. For the Chitna subdistrict, only 9% reported learning
from parents, siblings or other relatives. _T}iat’s small and probably doesn’t characterize
the fishery from these results. So it doesn’t demonstrate that in;[ergenerational

transmission of knowledge, but it can’t be used to deny that it occurs because of Peyton,
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so that’s why the Board would need to look at the other two columns on the right about
being taught, self-taught or being taught by & friend. And that is what characterizes the
" transmission of knowledge in this fishery, the criterion asks for in’gergene’rational
transrnis_sion of knowledge reflecting that subsistence are traditional fisheries and
traditions are passed down over time.

MR. CHAIRMAN: Board members? Comments on number six. Mr.
Nelson from Law.

MR L.NELSON: Just one quesﬁon to clarify for the record for Dr. Fall,
-if I may add, although it’s a little bit unorthodox. On the fourth column th;:re on friend,
was there any clarification whether the friends meant peopl.e of the same generation or
different generation or was that asked at all?

MR. CHAIRMAN: Dr. Fall

DR. FALL: Mr. Chair. Mr. Nelson. No, we do not know whether
the friend was older, younger, or a different generation 701‘ not.

MR. CHAIRMAN: Thank you Mr. Nelson. I have been mulling that same
thing over in my mind because I mentioned in the finding of new information I
mentioned this is one of the -piece of information that I did find to be new and was
different than what I had in my mind three years ago, z_md_ I, you know, I am very
surprised byrt'he low number of relatives of any type that appear in the Chitna subdistrict
findings here, buf 1 éertainly understand the caution and the circumstances of this fishery,

“bow long it’s been going on as it curfently exists. Sol, you know I am trying figure out

‘exactly what these figures mean, but they definitely are new and different information for -
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me to mgll over and [ am a little surprised that just in the one percentage of 43% that are
self-taught and then I had no idea how to proportion the 44% friend, but I assume that at
. least a part of that is not intergenerational transmission. Mr. Andrews.

| MR. ANDREWS: Yes, Mr. Chairman. 1 would like to have Dr. Fail help
me out a little bit in lookiné at this graph. It’s z;dl percenta;ges an_d not numbers, when you
look at Chitna district for self-taught, it’s 43%, what does that equate to in numbers

compared with the Glénailen subdistrict and I can’t read it, 26% of whatever it is.

MR. CHAIRMAN: Dr. Fall

DR. FALL: Mr. Chair, the sample size for the Chitna subdistrict
was 313, so 4.3% of 313. I don’t have my CaIC;.lla'[OI_' handy, but that would be the number
from our sample that, the number of responses for self-taught; 43% of 313. And for the
Glenallen subdistrict, self-taught would be 24% of 196. Wé did 196 inter\}iews in the

Glenallen subdistrict, but 24% of those were self-taught. Does that answer the question,

Mr. Andrews?

MR. ANDREWS: Yes that makes it clearer for me, thank you Dr. F ali.
M. Chairman. |

MR. CHAIRMAN: Other board members? Mr. A. Nelson.

MR. A. NELSON: Thank you Mr. Chair. I had some similar thoughts and
question with the friend category that taught the individual to_'ﬁsh. Id like to note that
during our committee discussion that one of public panel members, of course, pointed
. that out that that can be intergenerationél., older to younger, or maybe even go backwards

go the other way with the younger teaching an elder how to participate in the fishery. So
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obviously a portion of that is, but unfortunately we don’t have any data to quantify it, so
thank you.

MR. CHAIRMAN: Any}?ody else on criteria six? Dr. Fall, criteria seven.

DR. sz}LL: 1 7 Mr. Chair, criterion seven is a pattern of taking use and
reliance where the harveét effort or products of that ﬁarvest are distributed or shared
including customary trade, barter, and gift giving. And this graphic actually combines
information from RC 90 Figure 37, Figlire 38, Figure 39 and Figure 40 and it shows that
in the Chitna subdistrict 80% did share some of their catch accordihg to their report in
2000. That of those 72% shared with relatives, 71% shared with friends and 3% shared
in other kinds of situations. And in addition getting at the reliance aspect of criterion -
seven, we asked ‘relativély how much of your catch do you share?’ and 74% of the
respondents said less than half and then 26% were about half or more than half. And I
reminded the Board that to qualify that, where the average catch is 15 fish, pe;‘haps it is
noi surprising that less than half of those are being shared. Well,‘ just to note tha,t; and

: tﬁen to also- note the or recall the graphic that is coming up igter about the assessment of

that of l;larvest limits and harvest, well harvest limits and harvest goals, that it’s
somewhere between 30 and 40 fish, is what people in the subdistrict are lookilig to, in the
Chitna subdistrict are looking to take. So, if indeed the harvest level is being impeded, or
the need, meeting the need is being impeded by the current regulatioﬁ it’s probably not by

a whole lot, given that finding and that would reflect the assessment of reliance in this

particular criteria, Mr. Chair.
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MR. CHAIRMAN: Board members? See nothing. Criterion eight, Dr.
Fall.

DR.FALL: . Mr. Chair; criterion eight is a pattern that includes
taking, use and relie_mce for sul_)sistence purposes on a wide variety of the fish and game
resources, and that pro{'ides substantial economic, (;ultural, social and nutritional
elements of a subsistence_way oflife. And so, a couple of things on this one, first of all,
on page 58 in RC 90 there’s some older and new information in the first paragraph under
Table 41, trying to put the harvest and then this fishery in a contéxt, but again, trying not
to characterize users but a pattern of use. We do know that the pattern of use in the
Chitna subdistrict 1s characteri-zed by participation from people from F;airbanks, from
Anchorage, from the Mat-Su boxjou gh, so we did include some estimates of total harvest,
hased upon department records for those places. And we reported to you in 1999 that we
had an estimate for Fairbanks/Delta 16 pounds per person, Mat-Su about 27 pounds per
p-erson and Anchorage about 19 pounds per person. The new iqformation helps’verify
that earlie.r information, a_malysis of updated data from the late ‘90°s provides an estimate
of 18 pounds per person for Anchorage, Fairbanks/Northstar borough 21 pounds per
person and Matanuska-Susitna borough about 25 pounds per person. So where the
- criterion references reliance substantial rcliance economic reliance, this is one way to try
to try gauge that, and we noted that for example the harvest estimates in the Copper River
Basin are about 110 to i40 pounds per person, so quite a bif higher than those others.
Other new information, when we did ask people whether they, hov_v important salmon

was in their diet, most Chitna subdistrict participanté it was very important and most of
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‘the rest said it was moderately important. When asked how important otﬁer wild foods
were in their diet about 60% said very important and 23% said moderately important and
17% said not very important. So this is their own estimate of significance baséd upon
tlr}eir own definition of what significanice might mean. Try to put this in an economic
context as [ went over-Before we do find that the pattern for the Chitna subdistrict is for ~
participants to be employed Which is what this one shows, 87% and for those people to be
full time employed. And I should say here cash employed or wage employed, I was
reminded during the Tunch break by.an individﬁal, that when I said that subsistence .
fishers were uneniployed that that was really misleading, of course subsistence is
Cf;ﬂainly work and certainly employment and I apologize fof ‘;hat mis-statement, ﬁ{n
when I am talking about here is cash employment and wage employment. Subsistence is
our principal characteristic of Alaska’s economy and people are certainly employed in it
this is wage employment. [timer rapg] Mr.Chair I think that means we can go home.

UNKNOWN: Youwish. |

DR. FALL: And this just shows that the pattern is full time wage
employment for the participants and th.at it is about 51% take time- off from work to head
down to Chitna to fish. And the last graphic on this, is the one that I was talking about —
before. If you are looking at reliance, and the economic role you might look at average
and maximum harvest. And the average we know is about 15 fish per permit. The
seasonal limit 30 fdr a family of two or more, with opportunities for taking 10 or more if

the escapement past the counter is ata certain level, so the question becomes, well is this

15 average or even 30 an artifact of regulation, and if people were, had no limit would
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they be taking more fish. In other words, should we us that average to gauge reliance? I ( |

think that this result suggests that you can, that the expectations, the need if you will of

the families-participating in this fishery most, well not most, but the largesf number

almost 45% said that they were hoping to get about 30 fish, that that would be fine for

them. And the ne};t most said that they’d like to get about 40 fish and adding those fV@'O-
together, 80% were pretty sa_tisﬁed with an opportunity to take up to that. So that would
be a way to gauge reliance the amount of fish that that is and the pounds that that might
provide the food value, and it is different from other, some other subsistence ﬁshe}y; such

as the Glenallen subsistence fishery, where the goals are indeed much higher which

would suggest a more frequent use of salmon a more prominent use of it in the diet. And -

that’s the end of that except for to say that I noted that criterion eight addresses social and
cultural significance as well, and I pointed out how you can look at some of the other
results regarding sharing, regarding ownership of fishing sites and so forth as a way to
look or gauge the significance _of the cultural and social si gnificance of, within that use
pattern. Mr. Chair.

MR. CHAIRMAN: Board members? Alright W;ﬁ ve gone through the
eight criteria, received stop comments on those, it is time to get it on the record how. you
feel about things. Who wants to go first? Mr. Engel.

MR. ENGEL: . Well Mr: Chairman, before I go to far into it, I want to
say I've been involved in a number of C and T findings throughout the state, as recently
as last week and Petersburg and Wrangell and looking at these things, and never have I;

seen where you're looking at the eight criteria where you are comparing user groups to
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make that determination that are fishing side by side if you will for the same fish. We’ve
looked at the eight criteria relative to uses and things like that, but here we are being
influenced to some degree | ha\fe to continue to put it out of my mind, does this meet the
criteria as compared to the Glenallen person, a:nd subdistrict and furthermore that is
particular information that is largely indigénous people. We.don’t hold the standard, as I
can recall, in other places. We look at the uses, and make those judgements and that’s
what we have to do here too, [ think. I don’t, certainly a pattern of use might be
indicative in the Glenallen subdistrict if we had all users,-and I suspect a lot of these
things, the short-term nature, that have we had sampling of full constituency we’d have
had quite a ‘r?it of difference. I'guess in my mind it is useful to look at the pattern in
Glenallen, but I"ve never had that opportunity to look at, for example the people that live
in Petersbufg, their indigenous people to see how the more recent arrivals, customary and
traditional practices or patterns of use comparéd to that. Likewise, when I had to deal
with places like Péint"ﬁaker, and Point Possession, that did not meet standards of
subsistence traditional and customary use when we héd prior to McDowell. 1 didn’t
measure that against other people that were there, th‘ese are new communities that were
logging camps, that were, so I locked at the use of the stock and it occurred over a period
of time and I didn’t measure that against somebody else. Nor did I measure when I dealt
with something in Sitka, rneasuréd against how that comﬁared with the users in a nearby
time, whether it be Prince of Whales Island or some place like that. T looked at the

information and I said well there is a use through time, so I guess to start this off, I think

that we’ve got somewhat of a différent approach here. In terms of being influenced by
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what is traditional and customary use, by comparing an adjacent area using the same (ﬁ
stock of fish as it moves through this political boundary or regulatory boundary, and |
certainly that, as we’ve gone through this we *ve continually compared this use which is
by some standards, some pt_eople*s view 1s the standard to use, long-term indigenous
people. But I've never had that ability to use that, that I can recall anyplace else, so I
judged it simply on at looking the information as to the use, was it long-term, was it
consistent, did it occur in the same area in the same time, was there findiscernible}
information show, transfer of knowledge; and how the ﬁsh prepéred, and In cases looking
at what the alternative and diversity of fish and wildlife uses were. But ] have never had
to sit there and compare an area using the same stéCk, side by side that I can recall,
particularly, to a large extent comparing a more recent use, to a long-standing uses are, ('
because of the nature of the study and the information we have before us. I am not
faulting that, I am just saying that I have never had to do that, and I_‘am trying to look as a
board member at h(;W I look at every one of these. Is there a use? Not the usef, although
you have to consider the user to a certain extent and does one culture passdoﬁ throuéh
reading, different techniques, becal-lse you had come from another area, in my case, for
example, I cpme'from a family, my background 1';; from users of wild resources. 1 grew

up in the State of Washington, and 1 harvested animals down there, m}; folks were a
commercial fishing family, so we got fish from our commercial, we caught them other
ways within the law, we lived off of deer for many, many years, we grew a garden, we
had chickens, we lived off the land. In fact we lived in an area called Vultureville as a
kid. My parents grew up in the depression so they had different view points on
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utilization and so on and so forth.' I came to Alaska and I had to learn many of these
things from, 1 didn;t have my parents up here, so I learned them from other people. It’s
an ilj_ltergenerational transfers because my of culturg was different than perhaps other
people and I learn ilere to become a moose hunter. I have never missed a single moose
hunting openiﬁg day in likc;, 40 plus years of living in Alaska. A_lthougli I have mi:gsed
work because of that, usually I took vacation time and I have been very successful, if I°d
say how many moose I've gotten in those 40 years would be bragging, so I W-on’t say
that. I have eaten a lot of fish and how to catch these fish, I didn’t hage parents or -
anybody here to p;iss on tﬁese intergenerational transmissions, I watched other people
and I read and learned to adapt and legtmed to be reasonably successful; so fish are a very
important part of my life. Participated in dipnet fisheries and these sort of things and
here I continue to the practice of living off the land, by growing a garden and that is
important to me, aﬁd I picked a lot, my wife and I, I say, [ use the word I, my wife and I,
and we’ve passed these things on to our children, but so the point 1s, l am not a.
subsisience user because I live in an area that is declared non-subsistence, b}lt my Way of
life is a subsistence life ’go a certain degree, not the dependéncy of somebody that lives in
western Alaska community where they don’t have some of these alternatives. And my
reliance certainly would be differgnt than somebody else. But how do I‘weight that when
compariﬁg to one community, again, I am getting at my urban type. My ba'ckground,?
_from coming, being born in another state and trying to apply that to what we are doing

right here when we are looking at an adjacent area and saying hey you don’t fit the mold,

you’ve been fishing here, you haven’t fished as long, and all these other things, that’s a

BOARD OF FISH . Page 74 0£99

Cordova, Alaska
February 5, 2003 .



difficult thing for me to make that judgement. So when I am looking at this T am { !
“blocking out the information to a large degree that we got from the Glenallen subdistrict. |
Yes that show§ the long-term standard pattern.of use, but is that the bar or the standard [
“have to look at and I come to think that it is not the standard that I looked at throughout

the rest of fhe state because I never had any information to evaluate and I place myself in

a situation where you look at people in these large cities that are amongst those people,

there are probably very, very reliant, very, very dependant upon these resources. Their

total numbers may exceéd the people in Chitna in terms of, s0 W-hen we look at the

pounds of fish or something like, I have to, or wild foods, you have to put that into
perspective. That’s ;che average, and most of those people don’t fit a standard éomewhat

liké' mine or even far more dependant than mine. And I look at Soﬁle of these years, the [
number of years used, and I look at the, the different percentages and some of those

people had long, looking at the numbers of people, they far exceed, they far exceed the

people we looked at the Glenallen subdistrict. Maybe a small percentage but it’s still a
number because it’s_ from a large number of par-ticipants éxc,eeds it. So.I have too look at
their interest too. Do we take and find that the Glenallen does not fit the traditional and
customary, that’s not an issue here, but it goes in my mind because some of the

participants have been short timers and adult rely on this thing and so the majority do.

And these large populations, there are a number of people, small percentage perhaps, but

the total numbers exceeds some of the rural areas that we find easily. Speaking of rural

that is another issue hére, a lot of these comparisons that we are having are rural ( |
. -
residence versus urban residences and that’s valid but I still have to recognize that all ' i
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Alaskan’s have access to this resource. So this is some of the things that I héve been
mulling in my mind and I’ll give more details, we go into the eight criteria, butI am
going to try and be consistent in fooking at this information a_é I have elsewhere around
the state and my understanfling of the subsistence law_ and has it, as it, the various courts
provided additional guidance on that, Mr. Chairman. So that’s, some of m;f general
concepts at this point, I'll get more specific as I apply some of that general background to
the various criteria. I would think that one of the important thi'ngs again, repeating
n;“xyself, is that when we look at p‘edple’s relianbe, the sheer numbers of ..péOple that are
utilizing this within that group, a small per_dentage may be a very la.rge:, compared to the
rural people that are using the same resource. You ha'-ve to respect both users, I think,
Mr. Chairman.

MR. CHAIRMAN: I completely agree with you Mr. Engel, the first time I
saw the results of the study I felt that the corﬁparison of the two, a possible trap for board
members in forrrﬂ;latiné a decision, and then I was glad to see Mr. Nelson from Law L
bring it out in committee work, cérly in committee work if I remember right that that
should not be used as standard to decide, to make a decision on customary and traditional
in the Chitna subdistrict. And I agree with all your other comments, I can’t quite hold up
to your moose record; but, I don’t, but I know your moose record, you see, I don’t hunt
MO0Sse every year, a lot of years I hunt caribou cause I find them easier to pack, but
anyway | ha—ve the similar background that you do and I understand what you are saying
" and I have only spent six years éoing around the state as you have spent nine, caring
“about these things, from just about every angel that subsistence could be looked at and,
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but 1 _think that we both have seen how this debate is to an extent, tearing the state apart ( i
over the issues and definition of what is subsistence, and like I have said before, this three
years ago, s the toughest, I think in my six years on the Board, probably the toughest
decision I’ve had to deal w%th, to make thgt decision_, so I can concur with remarks, and I
am mulling over the same things. I am looki;lg at this information from t“he Chitna
subdistrict versus the definition of subsistence that I have developed over six years in
relation to the eight criteria, not how it compares to the Glenallen subdistrict, and I hope
-' others are as well so. Other board members.
MR. ANDREWS: Mr. Chairman
MR. CHAIRMAN: Mr. Andrews
MR. ANDREWS: There is four of us here that have been on the Board ( ;
either 16 or 17 days, and if this is the toughest decision you’ve faced in six years, think
what it means to us. This is extremely tough decision. I certainly agree with everything
Mr. Engels has said aﬁd I wish that I was eloquent as he has been in explaining the
situation. I came here in °59 aﬁd was a subsistence person myself down in Palmer. We
gill-netted for red salmon and silver salmon in Knik Arm and I even fished Chitné mn
1960 and *61 myself. Everything we did was to use the resources aroﬁnd us just like all
Alaskans, and I think that’s why we are here because we can chooée a unique lifestyle
which is support by fish and wildlife and all the other wild things we have. I have taken
the remarks of Law very closely and 1 hgve looked at these criteria based on the

comments of Mr. Nelson, and that is what I am going to do is vote on these criteria on ( )

* that bases. Thank you.
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MR. CHAIRMAN: Other board members. Alright, let’s move it along.
Alright, we’ll take a ten minute break.

MR. CHAIRMAN: We’re back on the record, 3:55pm, Wednesday, -
February 5, Al_aska Boarc"l of Fisheries, Prince William Sound, Copper River Upper-
Susitna Finfish Méeting, seven of seven seateci board members are present. We are in
deliberations on Proposal 42. It’s time for us to move along towards final action, board
members, we need to build arecord. It’s time for people to talk about where their at,
whether it’s yes, no or in bétween, and you can talk about ali eight critéﬁa at once or you
can address or}ly the criteria that you find 1important here, or if you are one of the three
board members that were 'here three years ago you can talk about where you were three
years ago and how you feel differently or the same now. Let’s move along. Mr. R.
Nelson.

MR. R. NELSON: Thanks Mr. Chair. I’'m not going to be speaking to the
eight criteria because 1 can’t find an error in that 1.999 ﬁndings and the new information
hasn;t changed my mind on how I voted three years ago, so I will just be voting against
tﬁs proposai, Mr. Chair on those grounds.

MR. CHAIRMAN: Alright, other board members. Mr. A. Nelson

MR. A. NELSON: Thank you Mr. Chair. .I’ll start with criteria one and
again it’s still difficult to deal with us;a versus users on this issue and particularly reliance
1s one that sticks ou;t and I know it was a topic of discussion in *99 that came up several
timés because, reliance occurred, the word reliance occurs in several of these criteria as

well. But, you know T’]], T will note that from ﬁage 21 of RC 139 less than half or only
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44% of the fishers at the Chi‘ma subdistrict fish there every year and I gotta question (;ﬁx
whether that is a reliance or not. And reliance ties to eight in a big way as well and there
1s some other interesting data on tl}a_t, but maybe just in the frame of criteria one, I'll toss
out that question and see if o-ther_ board members have a response to it. But only 44%
fishing tht;re every y;aar scems a little low. Thank you.
MR. CHAIRMAN: Other board members. Mr. Engel.
M‘R. ENGEL: In response to Mr. Nelson, you’ve gotta be careful, I
think, or at least I try to be when you look at these percentages. Because the sheer
numbers of people in the dipnet fishery for example, maybe 10,000, just take 10,000.
Just take t'hat one graph where we looked at the number of years of participation, you
know number of years that need to qualify for one generation, 20 years. Well, over, (
roughly 20% of the people had 20 years or more that seems low. That means 80% has
less, but of those 20% that had more that’s some 10,000 permit holders, that’s 2,000
people that qualified, perhaps under standards of intergenerational ér had some
dependency depending on what level of dependency, But they have come year in and year
out to gather that years of participation, 2,000. Th-at’s way more than participate in the
Glenallen subdistrict which is not of question as far as C and T findings. The number of
permits there, if you look at, it’s way more, lot more, so I am looking at the concerns for
those people versus the newcomer too, and how do I weigh that and I am comin g to the
same difficulties that Mr. Nelson did, but when I look at those kinds of things I think

‘percentages are difficult, it’s like you look at the big town of Anchorage, or Palmer, it’s a

non-subsistence area, I know people that are very strong customary and traditional and
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have a reliance. It’s a big population so that’s a lot of people, but percentage wise it may
be 20%, so that’s the difficult thing looking at a 20%, 40%. In major population it may
be a lot of people that we would be excluding because we are looking ata percentile.
rather than total numbers. Mr. Chairman. It’s probably not hdpful but it is a thought.

MR CHAIRMAN: Mr. A, Nelson. ) |

MR. A. NELSON: Thank you Mr. Engel. T certainly understand you’re
points there and you know there is other criteria that I certainly agree that this fishery
meets, there’s some that in iny opinion that am a little more hard over 6n, théxt'I have
concerns that it doesn’t meét. And one criteria, criteria one is one of those that T am
unsure of where I am at. Given soeme of your argurﬁents, you know, I would probably be
tempted to say that it does meet criteria one, but again, still have those same concerns.
Thank you Mr. Chair. ‘

MR. CHAIRMAN: Other board members. Mr. Jensen.

I\»IR JENSEN: I have the same concerns that Art does probably.
Based, for number one, based on just use of the fish, I have a hard time with some of the
definitions, like one, long-term use. I think that there is a-pattem of long-term use and if|
of the product, in the Chitna district.

- MR. CHAIRMAN: Other board members. Mr. Engel.

MR. ENGEL: Maybe it is a question that has always been somewhat

bothersome to me, énd maybe there is not an answer, but I’ll ask it to Mr. Nelson, for -

quite awhile. We get hung up on this word reliance and that is going to mean something

to different people, your background will probably determine ultimately how yowu come
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down on that, but then when we look at another word that happens when you really get a fﬁ%
shortage, it’_s called, direct dependence. That would be seem to be something much

stronger than reliance and I don’t, is there any from a-legal stand point. -What’SAthe

difference between any court decisions or anything like that, what does reliance mean

versus direct dépendence. Because according to the joint Boards standards, direct’

dependence really separates out people from this process. You got any help in that regard

Mr. Nelson? Thank you Mr. Chairman.

MR. CHAIRMAN: Mr. Nelson from Law.
MR.L. NELSON: Mr.Chairman. Mr. Engel. 1’1l take a stab at it. When

you talk about direct dependence you’re talking about that situation where' you are in a-

Tier II situation, you have to distinguish among subsistence users. In that case, you’ve {
already established that the stock ér population has been subject to customary and
traditional uses. And direct dependence_ probably connotes a higher standard than
reliance because it is presumed I think that subsistence users or a lot of them at least
would have a lot of reliance on that, on the subsistence stock that is in question. So,
unfortunately reliance is something that you need to satisfy‘yourselves as been evidehced
in the information in front of you, but it’s still a fairly ambiguous term that leaves you as
a board member a lot of discretion in how to look at that, and what you’re, remember
what you’re looking for is long-term consistent pattern of reliance. So, but I, others
might have different thoughts, but I would think that direct dependence is probably going
to be a higher standard, because in that situation you’re looking specifically at reliance on F-
that stock, that y—ou make that would give you preference over other reliant people.
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MR. CHAIRMAN: Mr. Engel

MR. ENGEL: I have nothing_ further, I kind of concur with the same
thing, it’s stiil, one seems to be more po.wer'ﬁjl. When I am relying on something, Mr.
Chairman, it may be just that I rely én something that I choose to enjoy or do whatever,
the opportunity, the access, to whatever it may be. The conveniénce of a town, rely on
that or dependent seems to be something that’s_. affects my more than my reliance on
whatever that may be. So that’s no help.

MR. CHAIRMAN: Other board me:mbers. 1 don’t want £0 go into r'nyr
reasons yet, 'l save that for later, but I don’t want to be trying to get, act like there is any
quesﬁon about how I am going to vote. I am ébing to vote the same way | did three years
ago. I’m going to vote ‘yes’ which means that we would revert to a personal use fishery
and just briefly I’ll say that it is I:secauwj I haven’t seen anything to change my decision
from where .I was three years when we agonized over this. If anything, I'm slightly

stronger in my i)osition, but I don’t want to go into this. You know, we’v;a got four new
board members here and you're taking a fresh look at this, I think that’s z; good thiﬁ gand
so I will let you guys talk somc;, more first. Mr. A Nelson.

"MR. A.NELSON: Well let me then j;lst run through some of my thoughts
then on all of these criteria. Number one, that I have kind of labored over many times
and heard comments from other board members. I tend to think that the fishery probably
fits that criteria. Number two the pattern of taking or use, recﬁrring in specific seasons of
each year, you know there may be some differences between the two districts, but again
you fall into that pit of comparing the two and using one as a measuring stick, but again
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as I also mentioned earlier, when you are dealing with salmon runs, back to rivers, you
obviously have a seasonal time constraint for that because the fish are only there for a
short period of time and it is probably diffefent with it’s application to game populations
and critters that are around all of the time. So, the fishery, in my opinion meets criteria
two. Criteria three is basically comes down to efficiericy within the means of harvest,
economy. of effort and cost. We've had some discussion earlier about, you know there is
probably a wide range of how much it costs people that participate in this fishery and
whether; you know What that food would cost othé;wise to go get is actually worth it.
And I always love hearing from my wife when I come back from a not so successfiil
fishing trip, with one small halibut or something, and her reminding me how much that
halibut cost per pound. And so, again there is a .VVidC range th.erc, certainly I think the (
costs, theaverage costs to participate arc probably higher than what was represented in

Figure 15. So I guess I'm still [indiscernible] criteria three. Criteria four, the area in

‘which the [indiscernible] —
(tape 5) ]

There was some _interesting information presented by the subsistence

division on this, showing that very few of the Chitna users considered the place where

they take their harvest, to b;a their own, either allotment, or private land that they own.

"And I am not sure if that is really applicable in this case or whether we are just dealing

with there’s establisﬁed areas in the Chitna district where a ot of this harvest is

occurring. So I am still looking for a little guidance on that one as well. The means of {
handling under criteria five preparing, preserving and storing fish, we had some guidance
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from Law on that and I believe that was- the Peyton decision, is that correct? Mr. Ncl:son,
thank you. That we need to be cautious of, but, you know, it is put up in a variety of |
-ways and 1 am sure that freezing énd other technological advances have narrowed the
uses and we can’t preclude it because of that. Number six, this is one that I kind of pick-
on a little bit. According to'the survey, a large majority, in fact I belie:ve it was almost
half of the users in the Chitna district taught themselves how to fish. And then the other
large majority 40, 50% learned from a friend. And, some of that is intergenerational,-to
what extent, I don’t kIlO\:?V: Probably a lower proportion‘of that but I certainly don’t want
to fall into a trap of frying to guess at what that proportion might be. But, when looking
at the intergenerational transfer, I think that is a preity low proportion of the éhi.tna
subdistrict of users that have learned their ability to harvest the fish from a different
generation. }?Lnd then number seven, deals with sharing, including customary trade,
barter and gift giving. 1 don’t really have quite the problem with this, I think that there
could be, there was interesting data from Subsis;tence Division, they showed some
differences between the subdistricts, although I believe t‘hat a lot of the Chitna fishers
indi(;ated that they do share their catch. They may not share as much or as widely,
because they don’t take as much perhaps as the folks in the Glenallen district do. And
eight is kind of the whole enchilada, in a lot of ways, it takes bits and pieces from other
criteria but a lot of What-it boils down to is the reliance for subsistence purposes-upon a
wide diversity of fish and gamé resources. Reliance also ties back to cﬁtcﬁon one as well
and what jumped out at me was, pardon me for a second while I find it. Dr. Fall, perhaps
you could help me out on the, where that figure was that indicated when folks were asked
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“how much fish would they like to take?’ bingo, page 34 of RC 139. Now again trying ( J
to avoid the pit of comparing the two subdistricts, I do see the differences rather striking
and without trying to us;e the Glenallen subdistrict as the bar that these, that the Chitna
hasto get ow.;er, it’s quite a striking difference there. Also relating to reliance, there‘-Was_.
some reliance in the wide di\}ersity of fish and game resources, it Arwaé some ;nformation
in RC 90, Dr. Fall, I think, kind of summarized it earlier, about, one moment please Mr.
Chair. About just how much other wild game resources that people who fish in Chitna
use and I have some concern about. applying the wider census type numbers that were
10031!6(1 on page 58 of the C and T worksheet. Showing, I believe, across the whole
average, residence from Anchorage consume 18 pounds wild foods, F_airbanks 21 pounds,
and Mat-Su 25 pounds. But it is tough, but that’s the population as a whole to apply it, ( 3
and there is some other thoughts that [ have on criteria eight. Maybe I'll let some other
members spéak for awhile and I’ll g-ather my thoughts again and jump back in again at
some point. Thank you Mr. Chair.
MR. CHAIRMAN: Mr. Nelson from Law.
NIR._L. NELSON: Mr. Chairman, just a point of clarification for the
record, on the chart on page 34 RC 139, just, it looks a little ambiguous and maybe Dr.
Fall could clear it up for us with, what was that question if the regulations could be
changed how many salmon would you like to be able to harvest or was that just as

written, how many salmon would you like to be able to harvest?

MR. CHAIRMAN: Dr. Fall ' | {
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DR.FALL: Mr. Chair. Mr. Nelson. The question is exactly as in
the title. The question was “how many salmon would you like to be able to harvest?”

MR. L. NELSON: Thank you, thank you Dr Fall. . And Mr. Chairman, I
thmk it could be mlsconstrued to by some or people looking at this that maybe if it meant
that 1f the regulations could be changed, how many would you like to be able to harvest,
though 1t doesn’t indicate that, you might not want to harvest more if they thought could
harvest more. I just want to clarify that.
i MR. CHAIRMAN: Other board membiers. Well, the next thing I am going
to do is start calling on you individually and ask for you to build yoilr record. Soif
somebody wants to volunteer before I do that. Mr. Morris, how do you feel?

MR. MORRIS: Mr. Chairman, I'm stilling listening. I do have some"
questions about number six, handing down of knowledge. I heard that it can be done by a
younger and older person, but I see that 84% of the Chitna dipnetters have been taught by
themselves or by frieﬁds, how to do it, how to. You know, I don’t know whether th;:y
were older or youngér or what;ever. I understand that it doesn’t particularly matter if it’s
intergenerational. Iam having a little problem with the Iong-térm consistent pattern, in
{mderstanding how 42% can be under five years in the fishery and only 20% can be, you
know, or between 10 and 20 years and don’t know what exactly long-term means again.
Whether that actually tells me, five years certainly doesn’t sound like a loné—term to me,
but then a.gain there is nothing that tells me ﬁhat 1s long-term or what isn’t. Having a
little prqblem with number eiéht and I haven’t heard the social aspect of the subsistenc_e
way of life spoken to yet. What is social? 1 read in the transcripts of the "1999 meeting
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that social consisted of a lot of people, families that went down to the Chitna river and
could be mother, father, grandmother, and what not, had get togethers, and this was
v_considered, this was considered social, but I.am not sure that it relates to a subsistence
way of life. I think you can get together n your barbecue and that would be social and it
wouldn’t, because you've go your Whéle farmnily together or other I;eopie together that it
necessarily was a social outing or social bonding or whatever it would be called, that
related to subsistence way of life. And again, you know, it’s sort of an ambiguous thing
that requires me to decide on those issues not with any definitive information but how
does it play out in what I have heard. And I have heard that 20% is still 2,000 people. T
have a hard time relatin g to the number of peéple, I think what we are talking about isn’t
so much how many people we’re impacting because if that was were the, were what our
concern was about we could have stopped a long time ago. I don’t think that the fact that
2,000 people would be impacted by this is anymore Iﬁeaningful than the fact that 150
people in the Ailtna group would be impacted. I think that we have to; and I thﬁlk-that
Law would ad\}ise us, thét we have to look at it that way. So at this point and time, 1

- want to listen a little more and if that’s alright with you Mr. Chairman, I'll rest my case.

MR. CHAIRMAN: Other board members. Mr. Engel.

- -MR. ENGEL: Mr. Chairman, I just think that several board members
have spoken to criteria number six a paﬁern of taking use includes the-handing down of
knowledge of fishing and hunting skills and values or from generation to generation.

. That was the one that I was hung up, when I first dealt with the Peyfor issue in Skwentna.

That’s an area where I often spent time hunting and fishing, and there was without
BOARD OF FISH Page 87 of 99
Cordova, Alaska
February 5, 2003

e~



court feels that way. I think that generation to generation could be as much as new a wife
learning how to cook. See the mother didn’t teach her but she reads a cookbook and thét
generation or who ever provided that inforination provides the guidance to continue on. I
don’j[ think that_ 1t has to be word to mouth, I don’t think it has to be family, but I thin}(
that it could be something that was tilﬁ old recipes could have been from 20 or 30 years
ago. Or the fact that you learn how to use a certain gill net or something by reading about
it or hearing about it or talking to somebody, so I don’t get to hung up on how people
learn that in terms$ of passing on from generation fo generation. | think that can be
transferred in many, many di.ffe}ent ways. And obviously the one we always think about
is family, famﬂ)-/ which we know that the courts don’t necessarily require. I guess that
there is a lower standard if it gets passed on by a friend and gets even lower if you
acquired it through the, some other means such as reading about it, Mr: Chairman. So
that’s my take on that generation to generation.
MR. CHAIRMAN: Thank you Mr Engel. That’srthe answer Mr. Morris.
I certainly don’t want to rush anybody and I have been trying to move this along and I
want everybody’s questions and, to be answered the best we, to everybody’s abiiity
before we take final action on this so. If you got anymore quéstions or you want to tell us
something that’s hanging you up, then ask for other board members to give you their
opinion of that specific thing, don’t hesitate.

MR. MORRIS: ‘M. Chairman, I am ready to vote.” If that’s what you

are asking?
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question a long-term customary use of the fish resources in Skwentna by the original
inhabitants of Ithe area, and then somewhat later arrival of the trappers and those sort of
people they used nets and they used fishwheels to harvest fish in that area. Tt’s my
understanding because a va{i;aty of reasons, from epidemics, fur trapping industry wasn’t
as prosperous it once was, aﬁd people largély moved, most of those people moved out of
there. And there was also to a certain extent the state when it become a territory,
pfocluded the use of gill nets and fishwheels shortly after stétehood in that area for the
few people that remained there. Then there was many years where the only harvest
technique that was legal was rod and reel. Then the state of Alaska providea for large
acreage of— land for people that wanted to move into that area and settled, like 200,000
acres a year they were giving away and many people took advantage of that and moved
into the area in the early mid-70’s énd then shortly there after, they requested subsistence
customary and traditional use findings. There was this gap in there of generation to
generation like some board members thought, and 1 did at thé time t-oo that had been
p-assed on by family relationships. There was a large si)ace when there wasn’t some of
the consistent use but that was done by regulations on some of these things. But, the '
courts cleared up that you didn’t have to pass down by generation to generation and
mostly people have moved in there never did use a fishwheel, they learned frbm other

: generatipn by reading or seeing or whatever. Much as the people at the Copper River
didn’t use a fishwheel, they, it was brought up by somebody from the Columbia River
and then they, then it took off. This was passed on by generation from someplace else. 1

don’t think that you necessarily you have to have those direct ties, I don’t think that the
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MR. CHAIRMAN: Well, yeah, that’s one, well yeah, that’s fine but we’re
still gonna build some more record, but that’s good to know Mr.Morris.

DR. FALL: Mz. Chair-

MR. CHAIRMAN: Ah, Mr. Fall

DR. FALL: Mr. Chair, I just Wénted to provide some more
information on the Peyfon case for the Board. First of all, as [ think all of you know it’s
our job with the Division of Subsistence by statute to advise the Board on which uses
should be deemed cﬁstomary and traditional. Peoplhe have asked rﬁe af;ont other
sﬁi)sistence fisheries and how they compare to the Chitna fishery and review of the
Peyton case stimulated my memory a little 1t.)it. 1 guesé I don’t kn;)w of any subsistence
fishery in the state that has had a substantial break in a direct transmission of knowledge
about the traditions in that fishery. As 1 think you know, th_e evidence that was used in
the Peyton decision, the ori gina_l Board finding the case and the subsequent positive
finding by. the Boa_rd- wa's all _collec:[ed by the Division of Subsistence. It was the
Division of Subsistence that advised the Board that intergenerational transmission of
knowledge should not necessarily have to pass bet;ween kinship ties. In fact, in the
Skwentna situation, we had documentation that there was direct knowle&@ about fishing
in fishwheels that had been passed on not only through the long-term horﬁesteadin g
families which went back to the teens and twenties and thirties there, but even before that
the native people tﬁathad used that area. So I think the record on Peyfon and the.
Skwentna situation did have a thread of tradition linking it back in time that was direct.

don’t think that that was entirely a matter of getting out a book and learnimg about it.
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‘There might very well have been some that, but I do think that in the context of the
subsistence fisheries that we described and we understand, in that Alaskan context, the
passing on of traditions, is one that is direct that takes place in a social_context between
people. Thank you Mr. Chair. |
MR. CHAIRMAN: As I consider tiiese criteria, now that we’ve you know
had the vote about new information and if gotten this back brefore us it is deja vu all over
again, because I feel like we are right where we were three years ago, pretty much. That
- new information as I mention, as I Iook at how it r.falates to criteria one, those two pieces
of information are, they are intereéting, they are slightly surprising to me. Neither one of
them by themself could be explained, and have been, no possible explanations for why
they would come out t_hat.way have been given by Mr. Engel, I believe. Criteria six,
information there strikes me as-a Httlc different than I would have expected and comes
down to what do you with that percenf[age- that’s says-ﬁ’iend, how much of that is
intergenerational. I don ’tiknbw, but T suspect that at least some of'it, fair amount of it |
isn’t, so wheﬁ I add that to the self-tanght, that’s an interestin-g fact for me to consider.
So Whenrl look at one and six, when I looked at one and six three years ago, I was kind of
right on the point of a kﬁife, couldn’t decide which way to go, based on those two. And
am I a little more on one side of the knife, yeah, I'm a h'tt_le more leaning towards no on
those two, but I'd still hate to make this decision based on those two alone. With criteria
eight, that was the deciding factor for me, three years ago I felt that criteria best defined
for me what the whole question of subsistence and is this subsistence. And I just want to

refer, ekcept I’ve lost it, I want to refer back, briefly to the final comments I made three
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years ago, because they are pretty much the same now about that one issue. The last
thing I said before we voted on this was “Mr. Chairman, I just want to flush out my own
personal record on this issue a l‘ittlé more. I agree with all the issues that Mr. Miller and
Mr. Engel stated in their reasoning, they are the exact same issues that I’ve been mulling
over and over. This is a very tough issue andT*ve spent a lot of time. I am sure the all |
the other board members have too. It’s kept me awake at night thinking about it. T
rﬁentioned earlier that a majority of my reliance was on answering the question of criteria
number eight, specifically where it talks af.aout reliance and the phrase it prox}ides :
substantial economic culture, social and nutritional elements of the subsistence way of

~. life. And once jfou make sure in youi; own 1mind that it is meeting the tests of and
following the statute and policy that guides us in this decision. I think the question

comes down to your personal d_.eﬁnition of what is a subsistence way of life. I certainly
respect Mr. Umphenor’s reasoning in his decision, but I am going to stick to my guns and
vote nc;, Mr. Chairman.’ I'm still in that same position. Dol thir;k that the dipnet fishery
at Chitna is not important? No, I don’t think that, T think it isa \;ery imp01;tant fishery. 1
believe it has cultural étspects, social aspects, just like I think that sport ﬁsiaing does. I
think that sport fishing is a very important cultural and social activity. And I think that
there are déﬁnitely cultural aspects of commercial fishing, I don’t think that there-
wouldn’t be as many people still doing it in this state if there weren’t. But I don’t think

that commercial fishing or sport fishing meets the tcs{ of customary and traditional and I

do not believe based on the use patterns that I see in the dipnet fishery in Chitna, that
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which requires me to look at the group of people who create that use pattern over time. I | |
just don’t think it meets the test and that’s where I am. Other board members. Mr. Engel
; MR. ENGEL: Mer. Chairman, 1 just referenced my previous
comments, relative to this and I just have a couple final comments of why I am have
come to the point of looking at confinuing the subsistence use. Again, it goes“back, there
are many people perhaps that are taking advaniage of this fishery that would not fit the
e;ight criteria, but there are a small percentage which means a lot of people that probably
in my experience do and have li;fed a life at whatever subsistence Irifesty']e 1s. Weall
know it, we see it, and it looks different to each of us just like defining beauty. And my
background suggests in my. dealings with people that live in non-subsistence areas aﬁd .
want to continue that pattern of rcliance. One of the concemns that I have is there was no (

+L

el i D AL _ Y
t ple the Ahtna’s

question probably at one point and time, a great majority of these peo
when they first were there, they relied heavily on and had to continuing customary and
traditional use of these fish stocks in Chitna, and they’w;e left for all the reasons we’ve
heard about and they were replace by others, that Were“ in many (-:ases not as dependent
and didn’t hélve the customary and traditional use pattern, although we didn’t talk about
those things in the ‘60’s and “70°s. 1 see the same pattern happening, that happened
Chitna perhaps, it’s occurring in the Glenallen subdistrict. A few years ago 98% of the
fishwheels in that district were local residents that had long ties to traditional and
customary use of that resource. Almost a 100%, as recently as 1988, the ihforﬁlation

from Dr. Fall’s report. And looking at the dipnet fishers in that Glenallen subdistrict, in ( ’

the last, since 1988 they were up to 99% of those were local people both classes
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contained of these were almost totally dominated by local users, were Ahtna peb_pie.
Now, what’s happened today? Something we haven’t really talked about, we toﬁcrhed on
it, the great majorit_y of people that dipnet in there now are the great, great majority
figures are non-local people. The majority of the fishwheel penm'_ts, in the Glenallen
subdistrict are now out-of-area people. If that continues to grow, which it probably WiII
if the state statutes remain as they are, all Alaskan’s are hav? access to subsistence, them
v-ve might see the same trend there over a period of ten years, we see something go from
- 99% local t6it’s now 71% of the permits issued in the Glenallen district go to non-local
people, 71 and just 10 or 12 years ago that was the reverse, 91% went. So what is going
to happén in the next decade? We’re gonna have the same situation so therefore we say
that the people that are most dependent because they were a small percentage are denied
that because of the majority of the newcomers, because of state law is going to dictate.
th-at some future Board or something will say “well, 70% of the people now don’t {it that
pattern, these are people from outsi(_ie of the area are not dependent, don’t have
traditioPal, didn’t have intergeneraiional ﬁaﬂsmissions, so on and so forth. So these
people are limited.- That bothers me. So for those reasons, I’m gonna stick with my
original, those and the other reasons I mentioned, with my original position on this, to
retain the C and T, and I would do the same thing if I Was dealing with 50% non-
residence, out of area residence in the Glénallen district, to protect access to those by
local people who héve fong depended upon that, because they are a very important

consideration until we sort out this subsi_steﬁce problem in the state of Alaska. Mr.

Chairrpan. )
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MR. CHAIRMAN: Other board members? Mr. A. Nelson.

MR. A. NELSON:  Thank you, Mr. Chair. You know [ have appreciated
all the comments that have been made so far, but I gotta say that I most agree with your
assessment, Mr. Chair on ejght. Particularly looking at that last part of it dealing with the
economic, cultural, social, and nutritional elementé of this subsistence way of iife. And
in many of those aspects, you know, economic, cultural, social, nutritional relate back to
s.everal of these other criteria, in different manners. But it comes down t;) that final part,
the sﬁbsistence way of life and, and it does depend on your perspective with that.. You
- know [ still have some concerns with some of the othér criteria as well, but it really does
boil down to eight. And I don’t feel the fishery meets und-er eight and I have concerns
over the other criteria and with that I will be voting, make sure I get it right, yes on the
motion. Thank you.

MR. CHAIRMAN: Other board members? Mr. Andrews.

MR. ANDREWS: Mr. Chairman, very quickly on criteria eight. The
‘word chltural 1s included iﬁ that deﬁﬁition and to me that means living an Alaskan
lifestyle, but it can mean just about anything to anybody else, but that’s the way I'm
going to interpre;[ it. Inlooking over the eight criteria and the directions from Law. 1
don’t reallj/ find new information, and I don’t see where there is a legal error, and I am
not qualified in legal error, but we have been assured there hasn’t been. I also haﬁe a
concern that ovér tu-rning a C and T finding may have long-term impacts and plreccdence

and I am concerned about.that. My last statement, Mr. Chairman, is that I do believe that
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he dipnet fishery in Chitna is very important to é lot of Alaskans and we should take that |
into consideration, I'm going to vote no against this, Mr. Chairman.

MR. CHAIRMAN: Other board members? Mr. A. Nelson.

MR. A. NEL_SON: I’d_just, would.like to reply and put some of my other
thoughts on the record as far aé this, and I agree with what Mr Andrews just said, that the
fishery at Chitna is important to a lot of Alaskans and I don’t argue that one point. But I,
just in my gut opinion and looking at a lot of these other criteria, again it comes back
down to eight because it has some many different aspects. I don’t feel itrqualiﬁes as a
subsistence fishery. There’s other avenues where we can still meet }ﬁeoplle’s needs for
food and their lifestyles, their recreatién, but again I don’t think this fishery qualifies for
subsistence. Thank you.

MR. CHAIRMAN: Other board members? Mr. Jensen.

MR. JENSEN: My feelings are pretty much the same with what Art
just said; especially on number eight. [ am going to vote yes on this prpposal: Thank "
you,-Mi:. Chainnéln.

MR. CHAIRMAN: Other board members we still have to cover cost. Mr.

Morris.

MR. MORRIS: You mean whether this will impact any other person?
Is that what you [indiscernible] |

MR. CHAIRMAN Cost of the private person to participate, Mr.. Morris.

MR. MORRIS: I believe that should thiﬁ proposal be adopted no

additional costs will be incurred by any person wishing to pélrticipate in this fishery.
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MR. CHAIRMAN: 'Otherr board memb_ers‘?

UNKNOWN: (Juestion?

MR. CHAIRMAN: Errors or omissions Captain Cain

CA?TAIN CA_TN : . No, Mr. Chairman

MR. CHAIRMAN: Mr. Nelson fro;n Law?

MR. NELSON: No, Mr. Chairman

MR. CHAIRMAN: Staff?

UNKNOWN: - No, Mr. Chair

UNKNOWN: Questions heard Mr. Cody [indiscernible — laughing]

MR. CHAIRMAN: Mr. A. Nelson’s got his hand up anyway.

MR. A. NELSON: Just again for clariﬁcaiioﬁ. A yes vote would over turn (
the C and T determination, and a no vote would uphold it and keep it as subsistence. Is-
that my understanding?

" MR. CHAIRMAN: Yes sir

MR. A. NELSON: Thank you.

MR. CHAIRMAN: Mr. Marcotte

MR. MARCOTTE: On adopting Proposal 42. Jensen?

MR. JENSEN: Yes

MR. MARCOTTE: Engel?

MR. ENGEL: No .

MR. MARCOTTE: At Nelson? | [

MR. A. NELSON: Yes
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Chair.

MR. MARCOTTE:

MR. DERSHAM:

MR. MARCOTTE:

MR.ANDREWS:

MR. MARCOTTE:

MR. MORRIS:

MR. MARCOTTE:

MR. R. NELSON:

MR. MARCOTTE:

BOARD OF FISH
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Mr. Dersham? |
Yes

Mr. Andrews?
No

Mr. Morris?
Yes

Russell Ne_lson?

No

Motion carries four in favor, three opposed. Mr. -
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