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The Department of Law has the following comments on certain of the proposals to 

be considered by the Board of Fisheries at its meeting on Statewide Finfish and 
Supplemental issue at the March 16-21, 2010 meeting:   

 
Proposal 164:  This regulation would treat salmon caught from a commercial 

fishing vessel retained for personal use as subsistence-caught and would place various 
restrictions on such “home-packs.”  As proposed, this is problematic for several reasons.  

 
 Home-packs are not subsistence fish and the Board does not have the authority to 

effectively reclassify commercially taken salmon as subsistence harvest.  Commercial 
fisheries have not been identified by the Board as being customarily and traditionally 
taken for subsistence use under AS 16.05.258(a).  Moreover, under the Commerce Clause 
of the United States Constitution, the Board does not have the authority to limit 
participation in commercial fisheries to Alaska residents as required by the statutory 
definitions of subsistence fishing and subsistence uses.  AS 16.05.940(31) and (33).  In 
sum, the Board cannot regulate commercially caught salmon as part of a subsistence 
fishery.  

  
  There are currently two regulations addressing the retention of fish taken in a 

commercial fishery, both found in 5 AAC 39.  5 AAC 39.010(a) states: 
  

A person engaged in commercial fishing may retain finfish from 
lawfully taken commercial catch for that person’s own use, including the 
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use as bait in a commercial fishery.  Finfish retained under this section may 
not be sold or bartered. 

 
Under this regulation, the sale of home-packs is already banned.  The amount of fish 
retained for a person’s use must also be reported on fish tickets.  5 AAC 39.130(c) 
requires that fish tickets must include “the number of fish of any species retained by a 
commercial fisherman for that person’s own use as specified in 5 AAC 39.010.”   We 
would recommend that any further restrictions on the retention of commercially caught 
salmon be placed in chapter 5 AAC 39 and not in chapter 5AAC 01. 
     

Proposal 166:  This proposal argues that the Board’s requirement that personal 
use fishers have a resident sport fishing license is inconsistent with statute.  While the 
licensing statute, AS 16.05.330, does not specifically require possession of a sport fishing 
license to participate in a personal use fishery, AS 16.05.251(a)(12) authorizes the Board 
to regulate personal use fishing as needed for the conservation, development, and 
utilization of fisheries.  As outlined in the Department’s comments on Proposal 166, the 
license requirement appears to serve legitimate fishery development and utilization 
concerns related to enforcement and funding.   

 
Proposal 169:  This proposal appears to request the Board to adopt a regulation 

further defining the phrase “fair and reasonable opportunity” as found in AS 16.05.251(d) 
or further interpreting the allocation criteria found in AS 16.05.251(e).  We believe the 
current Board practice interpreting these statutory guidelines is appropriate and don’t 
believe further regulatory action is legally required.   

 
It’s not clear what, if any, regulatory language is being proposed.  The proposal 

refers to the November 19, 2008 Department of Law memorandum providing general 
comments for the 2008-09 meeting cycle, in which we advised the Board that “if there is 
any question as to whether action on a proposal could deprive a user group of a ‘fair and 
reasonable opportunity’ Board members should discuss this issue and provide their 
reasoning as to whether the proposal would provide such opportunity.”  We gave the 
same advice and included the same discussion of “fair and reasonable” in our November 
2009 memorandum for the 2009- 2010 cycle.  To the extent the proposal might be asking 
for a regulatory definition of the statutory terms “opportunity” or “fair and reasonable 
opportunity,” we do not believe such a definition is required by law.  The term 
“opportunity” is a common, generally understandable term, and “fair and reasonable” 
suggests case-by-case balancing of the factors pertinent to a particular decision.  We 
believe that a Board decision supported by a rational basis evident in the record satisfies 
the statutory guideline.  

 
To the extent the proposal might be asking for written findings, the Board is not 

required to make written findings for its decisions as long as the record indicates the 
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Board has taken a “hard look at the relevant and often competing salient factors in 
making its allocation decision and its decision reflects reasoned decisionmaking.”  
Tongass Sport Fishing Ass’n v. State, 866 P.2d 1314, 1319 (Alaska 1994).   

 
Proposals 170-172:  These proposals ask the Board to prohibit consideration of 

salmon escapement goals other than those defined in the Sustainable Salmon Fisheries 
Policy, 5 AAC 39.222.  In the absence of the Board setting its own specific escapement 
goals in regulation, the Board does not have the administrative authority to direct the 
department’s management measures, approaches, or strategies dealing with escapement 
goals.  See AS 16.05.241:  “The Boards have regulation-making powers as set out in this 
chapter, but do not have administrative, budgeting, or fiscal powers.”  The limitations on 
the Board’s authority are expressly recognized in 5 AAC 39.223 (a) (recognizing that 
establishment of escapement goals is the responsibility of both the board and the 
department working collaboratively), (b) (recognizing the Department’s responsibilities 
regarding escapement goals), and (c) (describing actions the Board will take, in 
consultation with the Department recognizing their joint responsibilities). 

 
Proposal 189:  This proposal would require a client-guide agreement between 

sport-fishing guides and those they guide.  The Board does not have the authority to do 
this because such an agreement is prohibited by AS 16.40.270(d), which states, in 
pertinent part:  

   
A sport fishing guide may not contract directly with a person to provide sport 
fishing guide services to a person unless the sport fishing guide also holds a 
current sport fishing operator license.   
 

 Proposal 190:  This proposal is apparently intended to repeal the commissioner’s 
emergency order authority in 5 AAC 75.003(4)(A) to prohibit fishing and the retention of 
fish by sport fishing guides and crewmembers while clients are on board the vessel.  The 
stated justification for the proposal is to eliminate discrimination on the basis of one’s 
profession.  We find no issue of unconstitutional discrimination under the Alaska or 
federal constitutions.  Neither constitution prohibits different rules on catch retention by 
charter vessel crewmembers than are applied to commercial vessel crewmembers.  The 
Board does, however, have the authority to consider, and adopt if it wishes, this proposal 
on public policy grounds. 
 
 Proposal 195:  This proposal asks the Board to close portions of District 2 of 
Dungeness Crab Registration Area A (Southeastern Alaska) to commercial fishing for 
Dungeness crab based on alleged impacts to subsistence fishing and alleged biological 
concerns.   The Board should consider whether closures are required to maintain a 
reasonable opportunity for subsistence uses of Dungeness crab in District 2.  The Board’s 
January 2009 deliberations on this issue did not expressly address this issue. 
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