ALASKA DEPARTMENT OF FISH AND GAME

DIVISION OF

FISHERIES, REHABILITATION, ENHANCEMENT AND DEVELOPMENT

Prepared by:
James O. Cochran, Mariculture Coordinator

Don W. Collinsworth, Commissioner
Brian J. Allee, Ph.D., Director



TABLE OF CONTENTS

BACKGROUND

MARICULTURE HISTORY IN ALASKA

APPLICATION PROCESS FLOW CHART

AQUATIC FARM DISTRICTS

ADFG AQUATIC FARM PROJECT REVIEW FLOW CHART

ADFG AQUATIC FARM STATUTE SUMMARY

ADFG AQUATIC FARM STATUTE AMENDMENT SUMMARY

ADFG AQUATIC FARM REGULATION SUMMARY

AQUATIC FARM ACT OF 1988

ADFG AQUATIC FARM REGULATIONS

ADFG TRANSPORTATION, POSSESSION, RELEASE -- REGULATIONS
ATTORNEY GENERAL'S ANALYSIS OF AQUATIC FARM ACT OF 1988
AQUATIC FARM PERMITTING CRITERIA - SC OPENING, 1990

11
15

17

29

£

£



AQUATIC PLANT FARMING AND RESEARCH

BACKGROUND:

In 1988 an act, popularly referred to as SB 514, relating to the farming of aquatic plants
and shellfish was signed into law (Chapter 145, SLA 1988). The law establishes a permit
system under which aquatic farms, or hatcheries operating for the purposes of supplying
aquatic plants or shellfish to aquatic farms, may be constructed and operated. A permittee
under this act, subject to statutory limitations of AS 03.05 and AS 16.40.100-16.40.199, may
acquire, purchase, offer to purchase, transfer, possess, sell and offer to sell stock and
aquatic farm products that are used or reared at the hatchery or aquatic farm. This act
defines aquatic farm products to mean aquatic plants or shellfish, or part of an aquatic
plant or shellfish, that is propagated, farmed, or cultivated in an aquatic farm and sold or
offered for sale.
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l MARICULTURE HISTORY IN ALASKA l

O EARLY 1900°S: JAPANESE SEED OYSTERS PLANTED

O 1910-1961:
0 1978:
0O 1982:
O 1987:

D 1988:

0O 1989:
O 1990:

OYSTER SEED PLANTED WITH LITTLE SUCCESS
OYSTER RAFT CULTURE IMPLEMENTED NEAR KETCHIKAN
MUSSEL CULTURE STUDY IN HALIBUT COVE LAGOON
COMPROMISE SHELLFISH FARMING BILL PASSED

° MORATORIUM ON FINFISH MARICULTURE
° LEGALIZED SHELLFISH MARICULTURE
SB 514 PASSED

EXTENDED MORATORIUM ON FINFISH MARICULTURE
LEGALIZED AQUATIC PLANT FARMING

ADDITIONAL SHELLFISH REGULATION

ESTABLISHED FINFIBH FARMING TASKFORCE

FIRST AQUATIC FARM DISTRICT OPENING (shelifish/aq.plants)

FINFISH FARMING LEGISLATION
° SOUTHCENTRAL DISTRICT OPENING (sheiiish/aq. plants)
. SECOND SE DISTRICT OPENING (shelifisty/ aq. plants)

FINFISH FARMING PROHIBITED
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STATE OF ALASKA

AQUATIC FARM APPLICATION PROCESS
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10: Brian Allee DATE: June 14, 19%//s’1ﬁ =
Director 4 E@b
FRED Division FILE NO.: v
Frank Rue NO.: 465~ "Jw?;f
e Director TELEPHONE NO 4290 2L
Habitat Division SUBJECT: Aquatic farming
: Project Review
fRoM:  Jim C#!n, ' Flow Chart
) Mags ture Coordinator

FRED Division
Rick Reed 2

Regional Supervisor
Habitat Division

Habitat staff,
We recommend the process be implemented.
Attachment

€c: Lance Trasky, Habitat, Anch
Deborah Greenberg

“ MEMORANDUM STATE OF ALASKA
Department of Fish and Game
TQ: Jim Cochran g;gg: July S5, 1990
' Mariculture Coordinator '
FRED Division FILE NG:
Rick Reed TELEPHONE™NG: 465-4105
Regional Supervisor e
Habitat Division SUBJECY: Aquatic Farming
) B Project Review
FROM: {Frank Rue % Flowchart
" /" Director

Habitat Division

Brian J. Allee -

Director v

FRED Division
We agree that the attached flowchar: outlining how our divisions will
conduct reviews of aquatic farming pProjects should be implemented.
Attachment

cc: Lance Trasky, Habitat, Anchorage
Deboran Greenberg

Rev 10-84) AQUATIC FARM PROGRAM . 2




AQUATIC FARMING PROJECT REVIEW FLOWCHART

DGC sends application packets to Regional Habitat
Office and FRED Division headquarters (Mariculture
Coordinator).

(A) Habitat conducts inter-divisional ACMP and
statutory review (including FRED Division regional and
area offices). This review is to determine the effects

of the proposed aquatic farming activity on resources,
habitat and user-groups, both for ACMP consistency

under 6 AAC 50 and statutory requirements under
16.40.105 (2) and (3).

(B) FRED H.Q. conducts feasibility and site
suitability evaluation of application under 16.40.105
(1) and (4). (Note this "site suitability" is effects

other activities may have. on the proposed aquatic
farm.)

Habitat develops resource information for use by DNR in
their site plan.

Habitat develops ACMP, AS 16.40.105 (2) and (3), and
DNR review responses which includes FRED H.Q. technical
analysis (most of which are not ACMP related). Any
interdivisional disagreements or conflicting

recommended stips are worked out or elevated as
necessary.

Habitat transmits departmental comments to DGC, DNR and

DEC, with copies to appropriate divisions within this
department.

Rabitat and FRED H.Q. participate in public meetings
and negotiations with other agencies as needed.
Habitat has lead with technical support from FRED H.Q.

Within five days of receiving final consistency
determination, FRED H.Q. may issue Aquatic Farm
Operation Permit (AFOP) and Habitat may issue any Title
16 permits necessary. The AFOP is a departmental
permit that will have stipulations (as appropiate)
addressing resource and habitat concerns as well as
FRED division operating stipulations. This permit will
also have a subsection for ACMP stipulations. Habkitat
and FRED H.Q. will copy each other on their permits.

AOATIC. FARM PROGRAM - 9



8. FRED H.Q. administers AFOP by:

a. Issuing Aquatic Organism (Fish and Aquatic Plant)
Transport Permit.

b. Receiving 'annual operating reports from the farmers.

c. Preparing annual reports to the Legislature, Board
of Fisheries, and Regiocnal Planning Teams as needed.

d. Coordinating with Habitat Division during permit
period as necessary.

e. Initiating operation permit renewal process (every
three years).

9. Habitat handles any appeals of permits issued under AS
16.20, 16.05.840 or 16.05.870.

10. FRED will handle appeals for AFOP, with deference to
Habitat on items covered under AS 16.04.105 (2) and
(3).

11. Amendments to permits will be handled as outlined in
1-10 above.

flowchart/RICK4

AQUATIC FARM PROGRAM . - 10



ALASKA DEPARTMENT OF FISH AND GAME
AQUATIC FARM PROGRAM
STATUTE SUMMARY

June 21, 1990

AS 16.40.100 Aquatic farm and hatchery permits
permit required from the Commissioner for
-an aquatic farm

-a hatchery for the purpose of supplying aquatic plants or
shelifish to an aquatic farm

AS 16.40.106 Criteria for issuance of permits
permits issued on the basis of the following criteria
-physical and biological characteristics of the proposed location
must be sultabie for the farming of the shellfish or aquatic plants
proposed (FRED Division review)
-proposed farm or hatchery may not require significant
alterations in traditional fisheries or other existing uses of fish
and wildlife resources (review coordinated by Habitat Division)
-proposed tarm or hatchery may not significantly effect tisheries,

wildiife or their habitats In an adverse manner (review
coordinated by Habitat Division)

farm or hatchery plans and staffing plans must
demonstrate technical and operational feasibility (FRED Division
review)
AS 16.40.110 Permit appiication, renewal and transter

must include development and operational plans which must be
approved by Commissioner

renewal/transfer applications must inciude

-disease history report

-evidence that applicant has complied with development plan
person to whom permit is transterred to may use the permit only for

the purposes for which the permit was authorized, subject to same
conditions and limitations

ANIIATIA CADM DONROAN - 11



AS 16.40.120 Aquatic stock acquisition permits

may not acquire aquatic plants or shelifish from wild stock for
purposes of supplying stock to an aquatic farm or hatchery without an
acquisition permit

acquisition permit authorizes permittee to acquire species and
quantities of wild stock specified for purposes of supplying stock to

-an aquatic farm or hatchery permitted under these statutes
-the department

permit may be conditioned, including time, place, and manner of
harvest

limitations applicable to sport, commercial, or subsistence harvest ot
aquatic plants or sheilfish do not apply

must issue/deny within 30 days of receipt of application
may deny/restrict it
-proposed harvest will impair sustained yield of species

-proposed harvest will unreasonably disrupt established uses of
resource

report to Board of Fisheries of any actions taken on applications for
species that support limited entry fisheries or permits denied because
of an unreasonable disruption of an established use

Board of Fisheries may adopt regulations for the conservation,
maintenance, and management of species for which a permit is

required
& permit must be issued If (these are "or" clauses, not “and”)

-wild stock is necessary to meet initial needs of farm or hatchery

-there are technological limitations on the propagation of
Cultured stock for the species sought

-wild stock sought is not fully utilized by other users

-wild stock is needed to maintain the gene pool of a hatchery
or aquatic farm

AQUATIC FARM PROGRAM - - 12



aquatic plants or shellfish acquired under this permit become the
property of the permit holder

AS 16.40.130 1 ti iitish
importation must be authorized by regulation of Board of Fisheries

AS 16.40.140  Limitation on sale. transter of stock and products

hatchery permitted under these statutes may sell/transfer stock only
to an aquatic farm/hatchery that is aiso permitted except that shelitish
stock may be soid to an aquatic farm/hatchery outside of the state
transfers require prior notice (transport permit process)

department may restrict or disapprove transfer if the transter presents
a risk of spreading disease

may not sell, transter or offer to sell or transter, or purchase or receive
an aquatic farm product grown/propagated In the state uniess the
product was propagated on a farm with a permit issued under these
statutes
permit must be in effect at the time of the offer or transaction
AS 16.40.150 Disease control and inspection
quarantine/disposal
reporting of disease outbreaks
inspection of farm/hatchery
department shalil develiop a disease management and control program
AS 16.40.160 Beguiations
mlomr may adopt reguiations necessary to implement statutes
AS 16.40.170  Penalty
class B misdemeanor
AS 16.40.199 Definitions
aquatic farm

aquatic farm product

ANLIATIC FARM PRAGRAM 13



aquatic plant
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ALASKA DEPARTMENT OF FISH AND GAME
AQUATIC FARM PROGRAM
STATUTE AMENDMENT SUMMARY

June 21, 1990

Sec. 6. AS 16.05.050  Powers and duties of the commissioner

new paragraph
-regulate aquatic farming to protect fish and game resources

and improve the economy, heaith and well being of the citizens
of the state

Sec. 7. AS 16.05251  Regquiations of the Board of Fisheries

new subsection

-Board of Fisheries may not adopt reguiations or take action on
permits issued under AS 16.40.100 or AS 16.40.120 or a harvest
with a permit issued under AS 16.40.120 except as provided In
AS 16.40.120(d)

Sec. 8. AS 16.06.930  Exempted activities

new subsection

-AS 16.05.330 - 16.05.720( licenses, tags and subsistence
p«mm)donotapplytoanacuvltyaummzodbyapormn
issued under AS 16.40.100 or AS 16.40.120

Sec. 9. AS 16.05.940(14) Fish or game farming

amendment
<in this paragraph, “fish" does not inciuded shellfish , as defined
| in AS 16.40.199
Sec. 16.10.209 Limitations

AS 16.10.265 - 16.10.267 (purchase of fish from permit holders,
possession of permit, etc.) do not apply to the purchase or sale
of aquatic farm products or stock from a holder of an aquatic
stock acquisition permit

Sec. 11. AS 16.42.140  Entry permit system - permit required

AQUATIC FARM PROGRAM - 15



amendment

chapter does not apply to aquatic farm activities

Sec. 12. AS 16.51.180(5) ASMI - definitions
amendment

“seafood” does not inciude aquatic farm products

ARM P .
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ALASKA DEPARTMENT OF FISH AND GAME
AQUATIC FARM PROGRAM
REGULATION SUMMARY

June 21, 1990

SAAC 41.210 far tion ioner
SAAC 41250 Permit conditions

include conditions to protect natural fish and wildiife resources and
their habitat

will be revoked it adverse effects cannot be mitigated
issued for a period of three years

SAAC 41260 Inspection ot farm

permit holder will allow inspection of farm

SAAC 41270 Annual report

annual report, on form distributed by department, by December 15
each year

SAAC 41.280 Permit application, renewal and transfer
renewals must comply with AS 16.40.110
transfers with DNR lease (not permit) only

decision on transfers will be based on the criteria for issuance of
permits in AS 16.40.105

SAAC 41290 Aquatic stock acquisition permit

required before aquatic farmer or aquatic farm supplier can obtain
shelifish or aquatic plants from wild stock

form shalil be sheilfish or aquatic plant transport permit
disease testing may be required
permit issued/denied in accordance with AS 16.40.120

SAAC 41.300 Limitations on sale, transfer of stock and products



no transfers without prior notification
health inspection
SAAC 41.310 rol and | i

department will continue to develop and impiement a state tish heaith
program

disease incident reporting and tracking

diseased stock management
SAAC41.400 Definitions

commissioner

department
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LAWS OF ALASKA

1988

HCS CSSB S14(Rls) 145

AN ACT

Relating to the farwing of aquatic plante and shellfish, pro-
hibiting the farwing o, Atlantic salmon; extending the mora-
torium on finfieh farwming until July ), 1990, establishing the

Alasks FPinfish Farming Task Force; and providing for sn effec-
tive date.

OF 17 ENACTED 8Y THE LEGISIATURE OF THE STATE OF ALASKA:

THE ACT FOLLOWS ON PAGE 1, LINE )3,

UNDERL INED MATERIAL INDICATES TEXT THAT IS BEING ADDED TO
THE LAW AND BRACKETED MATERIAL IN CAPITAL LETTERS INDICATES
ODELEVIONS FROM THE LAW; COMPLETELY NEW TEXT OR MATERIAL
REPEALED AND RE-ENACTED IS TDENTIFIED IN THE INTRODUCTORY
LINE OF EAOH BILL SECTION.

Approved by rhe Governor: June 8, 1988
Actual Effective Date: June 9, a8
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Chapter 145

AN ACT

Relating to the farming of aquatic plants and shellfish,

prohibicing the farming of Atlantic salmon; extending

the morsatorivm on finfish farwing until July 1, 1990,

escablishing the Alaska Finfish Farming Task Force;

and providing for an effective date.

* Section ). FINDINGS AND POLICY. (a) The legislacure finds that

(1) aquatic farming in the state would

(A)
(B)
(C)
(D)
(E)

economy; and

provide a consistent source of quality food;
provide new jobs,

increase atate exports;

create new business opportunities; and

increase the stability and diversity of the state's

(2) development of aquatic farming in the state would increase

the availsbility of fresh seafood to Alaskans and would strengthen the

competitiveness of Alaska seafood in the world marketplace by broadening

the diversity of products and providing year-round supplies of premium

quality seafood.

{(b) It ia the policy of the state

(1) to encourage the establishment and responsible growth of an

aquatic farming industry in the state; and

(2) that allocation of aquatic farming sites be made with full

-1- HCS CSSB S14(R1s)
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Chapter 145

consideration of established and eugeing sctivities in an ares.
* Sec. 2. AS 16.40 ta amended by adding nev sections to read:
AQUATIC FARMING.

AQUATIC FARM AND MATCHERY PERMITS. (a) A

ARTICLE 2.

Sec. 16.40.100.
person may not, without s permit frem the comsissioner, construct or
operate

(1) an squstic farm, or

(2) a hatchery for the purpose of supplying aquatic plants
or shellfish to an aquatic farm.

(b) A permit issued under this section authorizes the permittes,
subject to the conditions of AS 03.03 and AS 16.40.100 - 16.40.199, to
acquire, purchase, offer to purchase, transfer, possess, sell, and
offer to sell stock and aquatic fars products that are used or resred
at the hatchery or aquatic farm. A person who holds a permit under
this section may sell or offer to sell shellfish stock to the depart-
went or to an aquatic farm or related hatchery outside of the state.

(c) The commissioner wmay attach conditions to a permit 1ssued
under this section that are necessary to protect natural fish and
wildlife resources.

(d) Notwithstanding other provisions of law, the commissioner
may not issue a permit under this section for the farming of, or
hatchery operations involving, Atlantic salmson.

Sec. 16.40.105. CRITERIA FOR ISSUANCE OF PERMITS. The commis-
sfuner shall issue permits under AS 16.40.100 on the basis of the
following criteris:

«n the physical and biological characteristics of the
proposed farm or hatchery location must be suitable for the farming of
the shellfish or aquatic plant proposed;

(2) the 1equite

pruposed farm or hatchery wmay nof

HECS CSSHB SI14(RDS) T--
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Chapter 145

significant alterations in traditional fisheries or other existing
uses of fish and wildlife resources;

(3) the proposed farm or hatchery may not significantly
affect fisheries, wildlife, or their habitats in an adverse manner;
and

(A) the proposed farm or hatchery plans and staffing plans
must demonstrate technical and operational feasibility.

Sec. 16.40.110. PERMIT APPLICATION, RENEWAL, ARD TRANSFER. (a)
An applicant for an aquatic farming or hatchery permit required under
AS 16.40.100 sh:ll apply on a form prescribed by the commissioner. An
application for « permit must include a plan for the development and
operation of the aquatic farm or hatchery, which must be spproved by
the commissioner before the permit is fssued.

(b) An application for renewal or transfer of a permit must be
accompanied by fees required by the commiseioner, a report of the
disease history of the farm or hatchery covered by the permit, and
evidence that satisfies the cosmissioner that the applicant has com-
plied with the development plan required under (a) of this section.
The commissioner may require a health inspection of the farm or hatch-
ery as a condition of reneval. The department may conduct the in-
spection or contract with a disease diagnostician to conduct the
inspection.

(c) A person to whom a permit is transferred may use the permit
only for the purposes for which the permit was authorized to be ueed
by the transferor, and subject to the same conditions and limitations.

Sec. 16.40.120. AQUATIC STOCK ACQUISITION PERMITS. (a) A
person may not acquire aquatic plants or shellfish from wild stock in
the state for the purpose of supplying stock to an aquatic farm or
hatchery required to have a pcermit under AS 16.40.100 unless the

-3- HCS CSSB S14(Rls)
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Chapter 145

person holds an acquisition permit from the commisseioner.

(b) An acquisition permit swthorizus the permic holder 1o uc-
quire the species and quanctities of wild stock in the state specified
in the permit for the purposes of supplying stock to

(1) an aquatic ferm or hatchery required to have a permwmit
under AS 16.40.100,;
(2) the department.

(c) The commissioner shall specify the expiration date of an
acquisition permit and may attach conditions to an acquisition permit,
focluding conditions relsting to the tima, place, and msnner of har-
vest . Size, gear, place, time, licensing. end other limitacions
applicable to sport, commercisl, or subsistence harvest of aquatic
plants and shellfish do not apply to a harvest with a permit {ssued
under this sectlon. The commissioner of fish and game shsall issue or
deny s permit within 30 days sfter receiving an application.

(d) The commissioner shall deny or restrict a permit under this
section upon finding that the proposed harvest will {mpair sustained
yield of the species or will unressonably disrupt established uses of
the resources by commercisl, aport, personal use, or subsistence
users. The coamissioner shall informs the Board of Fisheries of any
action taken on permit applications for species that support cosmmer-
cial fisheries subject to limited entry under AS 16.43 and of any
permits denied because of unreasonable disruption of an establiished
use. A denial of the permit by the commissioner must contain the
factual basis for the findings.

(e) The Board of Fisheriea may adopt regulactions for the conser-
vation, maintenance, and management of species for which an acquisi-
tion permit is required.

(1) Except as provided in (d) of this scction or in 4 regulation

HES CSSR Sia(Rls) -4
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Chapter 145

adopted under (e) of this section, the commissioner shall fissue a
permit If

(1) wild stock is necessary to meet the initial needs of
farm or hatchery stock;

(2) there are technological limitations on the propagation
of cultured stock for the species sought;

(1) wild stock sought is not fully utilized by commercial,
sport, personal use, or subsistence fisheries; or

(&) wild stock 1s needed to maintain the gene pool of a

hatchery or aquatic farm.

(g) Aquatic planta and shellfish acquired under a permit issued
under this section become the property of the permit holder and are no

longer a public or comson resource.

Sec. 16.40.130. IMPORTATION OF AQUATIC PLANTS OR SHELLFISH FOR

STOCK. A person may not import into the state an aquatic plant or

shellfish for the purpose of supplying stock to an aquatic farm or
hatchery unless suthorized by a regulation of the Board of Fisheries.
Sec. 16.40.140. LIMITATION ON SALE, TRANSFER OF STOCK, AND

A private hatchery required to have a permit under

PRODUCTS. (&)
AS 16.40.100 may sell or transfer stock from the hatchery only to an

aquatic farm or other hatchery that has a permit i1ssued under AS 16.-

40.100, except that shellfish stock may also be sold or offered for

sale to an aquatic farm or related hatchery outside of the state.
(b) Stock may not be transferred to or from an aquatic farw or

hatchery required to have a permit under AS 16.40.100 without prior

notice of the transfer to the commiasioner. A notice of cransfer

shall be submitted at least 45 days before the proposed date of trans-
fer.

(c) A notice of transfer must be accompanied by a report of a
-5- HCS CSSB S14(Rls)




Chapter 145
health finspection of the stock. The department shall counduct the
inepection or contract with a diessse diagnostician to conduct the
inspection. The cost of imspectien shall be borne by the department.
(d) The department may restrict or disspprove a transfer of
stock 1f it finds that the tremsfer would present a risk of spreading
disecase.
(e) A person may not sell, tramsfer, or offer to ssll or trans-
fer. or knowingly purchase or receive, an aquatic farm product growm
or propagated in the stste unless the product was growm or propagsted
on a farm with a permit issued under AS 16.40.100. The permit musc be
in effect at the time of the sale, transfer, purchase, receipt, or
of far.
Sec. 16.40.150. DISEASE CONTROL AND INSPECTION. (s) The de-
partment shall order the quarantine or the destruction and dispossl of
diseased hatchery stock or of aquatic farm products when necessary to
protect wild stock. A holder of o permit issusd under AS 16.40.100
shall report to the department an outbreak or incidence of disesse
among stock or squatic farm products of the permit holder within 48
hours after discovering the outbreak or incidence.

(b) A holder of a permit fissued under AS 16.40.100 shall allow

the departmsnt to inspect the permit holder’'s farm or hatchery durinm

operating hours and upon reasonable notice. The cost of inspection

shall be borne by the departiment.

(c) The department shall develop a disease management and con-
trol program for aquatic farms and hatcheries.

(d) The department may enter into an agreement with a state or
federal agency or a private, state-certified provider to provide ser-
vices under (b) and (c) of this section, or inspections under AS 6. -

40.110(b).
HCS CSSK S14(RLEL) -6-
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Sec. 16.40.160. REGULATIONS. The commissioner may adopt regu-
lations necessary to implement AS 16.40.100 - 16.40.199.

Sec. 16.40.170. PENALTY. A person who violates a provision of
AS 16.40.100 - 16.40.199, a regulation adopted under AS 16.40.100 -
16.40.199, or a term or condition of a permit issued under AS 16.40.-
100 - 16.40.199, ie guilty of a class B misdemeanor.

Sec. 16.40.199. DEFINITIONS. 1In AS 16.40.100 - 16.40.199

(1) "aquatic farm" mesns a facility that grows, farms, or
cultivates aquatic ferm products in captivity or under positive con-
trol,;

(2) "aquatic farm product" means an sxquatic plant or shell-
fish, or part of an aquatic plant or shellfish, that is propagsted,
farmed, or cultivated in an aquatic farm and sold or offered for sale,

(3) "aquatic plant” means a plant indigenous to state water
or that 1s authorized to be imported into the state under a permit
issued by the commissioner,

(4) “commissioner" means the commissioner of fish and game;

(5) “"hatchery” means a facility fur the artificial propa-
gation of stock, including resring of juvenile aquatic plants or
shellfish,

(6) "positive control” means, for mobile species, enclosed
within a natural or artificial escape-pruvof barrier; for speciss with
limited or no mobility, such as a bivalve or an aquatic plant, "posti-
tive control" also includes managed cultivation in unenclosed water;

(7) "shellfish” means a species of crustacean, mollusk, or
other invertebrate, in any stage of ites life cycle, that is Indigenous
to state water or thar is suthorized to be imported into the state

under a permit issued by the commissioner;
(8) “steck®” means live aquatic plants or shelltish

-1- IHCS CSSB 514(R1s)
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Chapter 145

scquired, collected, possesssd, or imntended for use by a hatchery or
aquatic farm for the purpose ¢f fuzther growth or propagation.
* Sec. 3. AS 03.05.011(a) is emended to read:

(s) To carry out the requiremsats of this title, the commis-
sioner of environmental comeervatiom may issus orders, regulations.
permits, quarantines, snd embargoess relstimg to

examination eand inspection of premises containing

)

products, articles, snd commodities carrying pests;

2)
3

partaining to the sale of meat, fish, end poultry:

(1)

say be held to determine whether the commissioner will issue & stop

order or quarantine;

(3)
6)

graph, "fur farming” mesans the raising of and cering for animals for
the purpose of marketing their fur, or animals themselves for breeding

stock;

()]

advertised for sale or sold to the public,
enforcemsnt of quality assurance plans developed iny

)

cooperation with appropriate industry rvepresentatives)
establighment of standards end conditions for th#

19)

estsblishment of quarantines for eradication of pests)

establishment of standards and labeling requirements

tasts and analyses which may be made and hearings which

cooperation with federsl and other state agencies;

regulatfon of fur farming:; for purposes of this pera-

exasination and inspection of meat, fish, and poultry

operation and siting of aquatic farms end related hatcheries, lnclgg#

ing

nated aquatic farm products that pose a riwvk to health;

(A)

restrictions on the use of chemicals; and

(8)

requirements to protect the public from contami-

HUS CSSB S 14(Rls)
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Chapter 145
(10) wonitoring aquatic farws and aquatic farm products to
ensure complisnce with this chapter and with the vequirements of the

national shellfish sanitation program msnual of operations published

by the Food and Drug Administration.

Sec. 4. AS 03.05.040(a) 1is amended to read:
(a) Own any business day during the usual hours of business the
commissioner or an authorized inspector may, for the purpose of in-

specting agricultural, [OR] fisheries, or aquatic farm products or

squatic farm sites subject to regulation, enter a storehouse, wars-

house, cold storage plant, packing house, slaughterhouse, retsil atore
or other building or place where those products are kept, stored,
processed or sold.
Sec. 5. AS 03.05.100 1s smended to read:
Sec. 03.05.100. DEFINITIONS. In this chapter,
(1) “agricultural producte” does not include fish or fish-

eries producte;

(2) "aquatic farm" and “"aquatic farm product” have the

meanings given in AS 16.40.199;

{3) "fish or fisheries products” means any aquatic animsl,
including amphibians, or aquatic plants or parts of those plants,
enimals or smphibians that are usable as human food.

Sec. 6. AS 16.05.050 is amended by adding a new paragraph to read:

(17) to permit and regulate aquatic farming in the etate in
a manner that ensures the protection of the state’s fish and game
resources and improves the economy, health, and well-being of rthe
citizens of the state;

Sec. 7. AS 16.05.25) is amended by adding a new subseclion to read:
(£) Except as expressly provided in AS 16.40.120(d) and (e) und

16.40.130, the Board of Fisheries may not adopt regulations or take
-9- HCS CSSB SILtRle)
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action regarding the issusnce, demisl, or conditioning of a permit
under AS 16.40.100 or 16.40.120, the cemstruction or ;pcutlon of o
farm or hatchery required to have & permit under AS 16.40.100, or o
harvest with a permit {ssued under AS 16.40.120.

* Sec. 8. AS 16.05.930 is amended by adding & mnew subsaction to read:

(g) AS 16.05.330 - 16.05.720 do met apply to sa asctivicty su-

thorized by a permit fesued under AS 16.40.100 or 16.40.120, or to »
peraon or vessel employed im em activity authorised by a permit iseved
under AS 16.40.100 or 16.40.120.

* Sec. 9. AS 16.05.940(14) 1is emended to read:

(1A) "fish or game farming” meams the business of propagat-
ing, breeding, ratsing, or producing fish or game in ceptivity for the
purpose of marketing the fish or game or theilr products, and “ceptivi-
ty” means having the fish or geme under positive control, as in s pen,

pond, or sn ares of land or water that {WHICH) is completely enclosed
by a generally escape-proof barrier; imn this paragraph, "fish” doss
not include shellfish, as defined in AS 16.40.199,;

* Sec. 10. AS 16.10 is amended by adding a new section to read:

Sec. 16.10.269. LIMITATIONS. AS 16.10.265 - 16.10.267 do not

apply to the purchase or sale of squatic farm products from a holder
of a permit issued under AS 16.40.100 or stock from a holder of a
permit issued under AS 16.40.120.

% Sec. V). AS 16.43.140 1s amended by adding & new subsection to read:

(d) This chapter doss not apply to activities suthortized by a
permit 1ssued under AS 16.40.100 or 16.40.120.
* Sec. 12. AS 16.51.180(5) is amended to read:

(5) "seafood”" means finfish, shellfish, and fish by-prod-

ucts, including but not limited to salmon, halibut, herring, flounder,

crab, clam, cod, shrimp. and pollock, but does not include aquatic
HCS CSSB 514 (Rls) -10-
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farm products as defined in AS 16.40.199,

Sec. 13. AS 18.05 is amended by adding a new section to read:

Sec. 18.05.083. AQUATIC FARMING AND HATCHERY SITE LEASES. (a)
The commissioner may offer to the public for lease a site that has
been developed for aquatic furming or related hatchery operations
under s permit issued under AS 38.05.856. Before offering the site to
the public, the commissioner shall offer the sice to the permittee.

(b) A site shall be leased under this section for not less than
the appraised fair market value of the lease. The value of the lease
shall be reappraised every flve years.

(¢) A lease under this section may be assigned, but Lif the
aseignee changes the use of the site the lease reverts to the state.

(d) Before entering into a lease under this section, the commis-
sioner shall require the lesses to post a performance bond or provide
other security to cover the costs to the department of testuring the
leased site in the event the lessee abandons the site.

Sec. 14. AS 38.05 is amended by adding new sections to read:

Sec. 38.05.855. IDENTIFICATION OF SITES FOR AQUATIC FARMS AND
HATCHERIES. (a) The commissionsr shall idencify districte in the
state within which sites may be selected for the establishment and
operstion of aquatic farms and related hatcheries required to have a
permit under AS 16.40.100.

(b) The commissionar shall schedule at least one 60-day period
each year during which a person may submit an application that identt-
fies a site in a district for which the person wishes to be issued &
permit under AS 38.05.856.

(c) Based on applications recefived under (b) of this section,
and after consultation with the cowmlssloner of fish and game and the

commissioner of enviroumental conservation, the commissioner shall

- HCS CSSB 514(R1s)
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make s preliminary wricten finding under AS 38.05.033(e) that proposes
sites in each district for wbigh peamits may be fssued under AS 38.-
05.856.

(d) Afcter notice 1s givem under AS 138.05.943 and a hearing is
held under AS 38.05.%46(b), the commissioner shall fssus s final
written finding under AS 39.03.035(e) that identifies sites in ecach
district for vhich permits shall be 1ssued under AS 38.03.856 and that
specifies conditions and limitatioma for the development of each site.

Sec. 18.05.856. TIDELAMD AND LAND USE PERMITS POR AQUATIC FARM-
ING. (a) The commissionsr may issue a tideland or land use permit
for the establishment and operation of an squatic farm and related
hatchery operstions. A permit under this sectiom is valid for three
years after the date of issuance. The permit may not be transferred.

(b) Before renewing & permit under this section, the commission-
er shall allow interested persons to submit written or oral testimony
concerning the renewal to the commissiomer within 30 days after the
date of the notice. The cosmissioner may hold s hearing to take
testimony.

(c) Bafore tesuing or renewing a parmit under this section, the
commisstoner shall consider all relevant ctestimony submitted under
this section or AS 38.05.946(b). The commissioner may deny the appli-
cstion for Lssuance or renewal for good cause, but shall provide the
applicant with written findings that explain the reason for the
denial.

(d) Before lasuing or renewing s permit under this section, the
commissioner shall require the permittee to post a performance bond or]
provide other security to cover the costs to the department of restor-
ing the permitted site in the svent the permittee abandons the site.

(e) The cosmissioner shall adopt regulations establishin

HCS CSSB S14(Rls) -12-
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criteria for the approval or denial of permite under this section and
for limiting the number of sites for which permite may be issued in an
area in order to protect the environment and natursl resources of the
area. The regulations wust provide for the consideration of upland
management policies and whether the proposed uee of a site s co-pnti—
ble with the traditional and existing uses of the area in which the
site is located.

Sec. 15. AS 38.05.945(a) is amended to rsad:
(a) This eection establishes the requirements for notice given

by the department for the following actions:

(1) classification or reclassification of state lend under
AS 38.05.300 and the closing of land to mineral lessing or entry under
AS 138.05.185;

(2) zoning of land under aspplicable law;

(3) a dectsion under AS 38.05.0)5(e) regarding the asale,
lease, or disposal of an interest in state land or resources; {AND}

(4) & competitive disposal of an interest in state land ox
resources after final decision under AS 38.05.033(e);

(5) @& public hesring under AS 36.03.856¢(b);

(6) a preliminary finding under AS 38.05.035(e) and 138.03. -

855(c) concerning sites for squatic farms and related hatcheries.

Sec. 16. AS 38.05.945 is amended by adding s new subsectlon (o read:
(g) Notice at least 30 days before action under (a)(5) or (6}
shall be given to appropriate
) regional fish and game councils established undec
AS 16.05.260; and
(2) coastal resource service areas organized under AS 46. -

40.110 - 46.40.2)0.

* Sec. 17. AS 38.05.946 is amended by adding a new cubsectlon to read:

- 83- HCS CSSB SI6(R]s)
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(b) The commissioner shall hold & public hearing in each dis-
trict identified under AS 38.85.035 wichin 30 days efter giving notice
of a preliminary findiag under AS 38.03.033(e) and. 38.05.855(c) con-
cerning sites for aquatic farme and related hatcheries.

s Sec. I18. MNotwithstanding sny other provisioms of lsw, a person who is
lavfully opersting sn aquatic farm or related hatchery in the state on the
effective date of this Act is entitled to continue lawful operations at the
existing sits. The person may obtain an initial lease or permit for the
person's existing operations under AS 38.05.083 or 38.05.856, enacted by
secs. 1] and 14 of this Act, but as a condition of obtaining the lease or
permit the person must agree that during the term of the leass or permit
the person will not change the use of the site.

* Sec. 19. LAND MAMNAGEMENT REPORT REQUIRED. The cosmissioner of natu-
rel resources shall submit to the legislature not later than January 30,
1989, a report detailing the depsrtment’s implementation of AS 38.05.083
end 38.05.856, enucted by eecs. 13 and 14 of this Act. The report must
include

(1) the number of applications received under AS 38.05.08) and
38.05.856, and the number of lesses and permits issued, according to type
of aquatic farm product)

(2) the restrictione attached to permits and leases;

(3) a discussion of the system the depsrtment luplements for
fssuing leases and tideland and land use permits;

(4) the level of public fnvolvement in the issuance process; and

(5) & discussion of how the program is working. and the depsrt-
meut's plans for modifications of the program.

* Sec. 20. ALASKA FINFISH FARMING TASK FORCE. (a) The legislature
finds that the farming of finfish ruises a series of soclo-ecunomic, bio-

logicsl, and environmental 1ssues requiring an in-depth examination.

HCS CSSB S14(Rla) -14-
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(b) The Alaska Finfish Farming Task Force is established to study the
tesue and make a report of findings for administrative amd legislative
considerarion. The governor shall appoint a five-member task force com-
posed of state residents who are not state employees and who represent a
broad spectrum of expertise, including one representative of co-crchl\
salmon fishermen, one equatic farming advocate, one privats economist, one
fisheries biologist, and one public member with no involvement in the
seafood or aquatic farming industiry.

(c) The task force shall submit an interim report to the legislature
not later than January 30, 1989, and a final report to the legislature not
later than January 30, 1990. The reports must sddress finfish farming in
the state in freshwater, in marine environments, and in tanke or other
enclosed structures that contain msarine water and that are located on land,
and shell address related hatchery operations. The reports may address
other issuss the task force considers appropriate. The reports must eaxam-
ine

(1) whether the farming of finfish can be conducted in a manner
that protects the health of the state's fishery resources;

(2) criteria for the siting of finfish farms to wminimize land
use conflicts and to protect the environment,

(3) net economic costs and benefits of finfish farming 1in the

otate to state residents, including jobs created or lost for state resi-

dents, tax revenue (assuming an appropriate tux rate), cost of state regu-

lation and monftoring, and effects on markets for salmon caught by the

state's commercial fishing fleets;

(4) the cost of providing adequate regulation of finfish farming

to protect wild stocks, the environment, public health, and existing bene-

ficisl uses of the state’s coastal water and land, and the role of the

private sector in providing pathulogical and other services;
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(5) identification and snalysis of appropriate sources of supply
of stock for finfish farms, includiag but mot limired to private nonprofit
hatcheries, private for-profit hatcheries, and wild stock, and their likely
effect on existing state policy; and
(6) etrategies for improving the marketability of Alaska salmon,
particularly those high-value species competing with farmed salmon for
domestic and export sales.
* Sec. 2. Section &, ch. 70, SLA 1987, is smended to read:;
Sec. 4. Section ) of this Act is repealed July 1, 1990 {1988].
* Sec. 22. This Act takes effect twmediately under AS 0!.!0;070(«:).
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S AAC 41200. APPLICABILITY OF REGULATIONS. The
provisions of 5 AAC 41.200 — § AAC 41.400 govern the permit appli-
cation process for aquatic farm operation permits, and establish guide-
lines and procedures regarding the operation of permittad aquatic
farms. (Eff. 410/88, Register 106; am 8/12/89, Register 111)

Authority: AS 18.08.080 AS 16.40.100
AS 16.08.002 AS 16.40.160
AS 16.08.340(b)
164
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8 A.AC.Gl.le. PERMIT REQUIRED. An aquatic farm opera-
tion permit, issued by the commissioner, is required for the operation
of an aquatic farm. (Eff. 4/10/88, Register 106; am 8/12/89, Register
111)

AS 16 AS 16.40.100
AS 16.05.092 AS 16.40.180
AS 16

5 AAC 41.220. AQUATIC FARM OPERATION PERMIT AP.
PLICATION. An applicant must submit an aquatic farm operation
permit application and coastal project questionnaire to the neares:
office of the office of management and budget, division of governmen-
tal coordination for purposes of complying with the project consistency
review of the Alaska Coastal Management Program as identified in 6
AAC 50.010 — 68 AAC 50.190. An application for an aquatic farm
operation that requires the use of state tideland, shoreland, or upland
managed by the Department of Natural Resources must be submitted
during a 60-day opening under AS 38.05.885 and 11 AAC 83.020 for
that district. (Eff. 4/10/88, Register 106; am 812/89, Register 111)

Authority: AS 16.06.080 AS 16.40.100
AS 18.08.092 AS 16.40.180
AS 16.086.340(b)

5 AAC 41.230. ADDITIONAL INFORMATION. If, after an ap-
plication has been distributed to the department under 6 AAC 50, the
department determines that infermation in the application is insuffi-
cient for an adequate evaluation of the proposed aquatic farm, the
department will request additional information from the applicant.
(Eff. 410/88, Register 106; am 8/12/89, Register 111)

Aunthorify: AS 16.08.060 A8 16.40.100
AS 16.08.092 AS 16.40.100
AS 16.08.3400b)

8§ AAC 41340. REVIEW AND DETERMINATION. (a) The
commissioner will review the recommendations resulting from the
depertment’s review of an application before rendering a decision on
an application.

(®) The commissioner will render a decision on the application
within five days after s determination on project consistency with the
Alaska Cosstal Management Program has been issued by the office of
management and budget under 8 AAC 50. The commissioner’s deci-
sion will be based on the criteria for issuance of permits in AS
16.40.108.

(¢) An application for an aquatic farm operation that has been de-
nied by the commissioner will, in the commissioner’s discretion, be

168
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reconsidered if the applicant provides new or additional information
that might have altered the original decision. (Eff. 410/88, Register
106; am 8/12/89, Register 111)

Authority: AS 16.08.080 AS 16.40.108
AS 16.05.092 AS 16.40.180
AS 16.05.340(b)

5 AAC 41.250. PERMIT CONDITIONS. (a) The commissioner
will include conditions to the permit that are necessary to protect
natural fish and wildlife resources and their habitat. A permit will be
issued for a period of three years.

(b) If the commissioner finds that the operation of an squatic farm
is adversely affecting fisheries, wildlife, or habitat, and cannot be
mitigated, the permit will be revoked. (Eff. 4/10/88, Register 106; am
8/12/89, Register 111)

Authority: AS 16.05.080 A8 16.40.100
AS 16.06.092 AS 16.40.160
AS 186.08.34000)

5 AAC 200. INSPECTION OF A FARM. A permit holder shall
allow inspection of the aquatic farm by department inspectors at any
time the farm is operating. (Eff. 4/10/88, Registar 106; am &12/89,
Register 111)

Authority: AS 16.08.080 AS 16.40.100
AS 16.05.002 A8 16.40.100
AS 16.06.340(b)

5 AAC 41.270. ANNUAL REPORT. A person who holds a permit
for an aquatic farm shall submit an annual report, no later than
December 15, to the department. The annual report form will be dis-
tributed to permit holders by the department. (Eff. 4/10/88, Register
106; 8/12/89, Register 111)

Amtherity: AS 16.06.080 AS 16.40.100
AS 164.05.003 A8 16.40.100
AB 16.06.34000)

8 AAC 41.280. PERMIT APPLICATION, RENEWAL, AND
TRANSFER. (2) An applicant for an aquatic farm operstion permit
shall apply on an aquatic farm application form in the manner pro-
vided for in § AAC 41.220.

(d) Renewal of an aquatic farm operation permit issued by the com-
missioner shall be accomplished in accordance with AS 16.40.110.

(¢) Transfer of an aquatic farm operation permit cannet occur un-
less the proposed permittes has an aquatic farmaite lease under De-

168
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partment of Natural Resources regulation 11 AAC 63.100, AS
38.08.083, and AS 38.05.858.

(d) In order to transfer an aquatic farm operation permit. the per-
mittee must submit a letter of transfer to the commissioner. An
aquatic farm permit application, prepared by the proposed permittee,
must be submitted with the letter of transfer. .

(e) The commissioner’s decision on transfer of a permit will be

based on the criteria for issuance of permits in AS 16.40.105. (Eff.
8/12/89, Register 111)

Authority: AS 16.05.080 AS 16.40.108
AS 16.06.092 AS 16.40.110
AS 16.08.340(h) AS 18.40.160
AS 16.40.100

§ AAC 41.290. AQUATIC STOCK ACQUISITION PERMIT.
(a) A permittee operating under the terms of an aquatic farm opera-
tion permit authorized by AS 16.40.100, or a person intending to col-
lect and supply wild stock to such an aquatic farm, must obtain an
aquatic stock acquisition permit from the commissioner befors obtain-
ing aquatic plants and shellfish from wild stock.

(b) When approved by the commissioner, a shellfish transport per-
mit application form or an aquatic plant transport permit application
form constitutes an aquatic stock acquisition permit.

(¢) The department will, in its discretion, require the collection of
samples for disease testing purposes at the time of aquatic stock ac-
quisition. Sampling requirements will be identified on the permit at
the time of issuance.

(d) The commissioner will issus a permit with appropriate condi-
tions, or will deny the permit, in accordance with AS 16.40.120. (Eff.
8/12/89, Register 111)

Authority: AS 16.08.060 AS 16.40.100
AS 16.06.002 AS 16.40.120
AS 16.08.3400) AS 16.40.100

8 AAC 41.300. LIMITATIONS ON SALE, TRANSFER OF

:
:

PRODUCTS. (a) No tranafer of stock to or from an
may occur without prior notice to the commissioner.
transfer must be submitted, on a form prescribed by the
least 45 days before the proposed dats of transfer.
submittal of a notice of transfer, a permittes must
department in writing to arrange for & health inspection of
The department will either (1) conduct the inspection and

heaith inspection report, which is called a disease
to permittes within 60 days after receipt of the
(2) notify the permittes that the current disease his-

i
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tory report of the stock is acceptable, and that no further inspection is
required at the time.

(¢) A request for a health inspection must be submitted to:

Alaska Department of Fish and Game
FRED Division
Attn: Pathology Laboratory
Box 3-2000
Juneau, Alaska 99802

(d) A shellfish transport permit application form or an aquatic
plant transport permit application form constitutes a notice of trans-
fer when it is submitted to the commissioner. When the form is ap-
proved by the commissioner, a transfer is authorized.

(e) A transfer of stock will be restricted or disapproved by the de-
partment if necessary in order to eliminate the risk of disease trans-
mission.

(D This section does not apply to the acquisition of wild stock autho-

rized under 5 AAC 41.290 and AS 16.40.120. (Eff. &/12/89, Register
111) )

Authority: AS 16.08.080 AS 18.40.100
AS 16.08.092 AS 16.40.1¢0
AS 16.08.3400b) AS 16.40.160

§ AAC 41310. DISEASE CONTROL AND INSPECTION. The
department will continuse to develop and implement a statewide fish
health program in accordance with AS 16.40.150 and § AAC 41.001 —
5 AAC 41.400.

(b) An aquatic farm operation permit holder shall submit a verbal
incident report within 48 hours when a significant loss occurs that is
m‘mﬁm.uiwhntmmummndbyphon-
thchbnmmAMorJunuu.

(c) A writtsn report related to each incident shall be submitted
mumumdmm;Am‘mmmn

(O)mmtdhmdinplaonthm

AALIATIA CADAS DOAADAM 33



8 AAC 41.400 Fun aND Gamz § AAC ¢1.400
(d) The written report required by (¢) of this section shall be sub-
mitted to: .
Alaska Department of Fish and Game
FRED Division
Attn: Pathology Laboratory
Box 3-2000

Juneau, Alaska 99802

(e) Diseased stocks and aquatic farm products shall be managed in
the manner prescribed by the department in accordance with AS
16.40.150 and S5 AAC 41.001 — 5 AAC 41.400.

(D In this section "significant” means equal to or greater than 0.5
percent a day. (Eff. 8/12/89, Register 111)

Authority: AS 18.06.080 AS 16.40.150
AS 16.06.092 AS 16.40.160
AS 16.40.100

8 AAC 41.400. DEFINITIONS. In addition to the definitions set
out in AS 16.40.199, in § AAC 41.200—5 AAC 41.400
(1) “commissioner” means the commissioner of the Department of
Fish and Game or the commissioner's designes;
(2) "department” means the Alaska Department of Fish and
Game. (Eff. 4/10/88, Register 106; am &/12/89, Register 111)

Authority: AS 16.06.020 AS 16.06.34000)
AS 16.08.092 . AS 18.40.190
AS 18.08.281 -
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AND RELEASE OF LIVE FISH; AQUATIC
FARMING

Artcle
4 1. Scope of Regulations (5 AAC 41.001)
+4. Aquatic Farmung (5 AAC 41.200 — 5 AAC 41.400)

wticle 1. Scope of Regulations

Section
1. Application of this chapter

5 AAC 41.001. APPLICATION OF THIS CHAPTER. The pr-
visions of this chapter govern the transportation, possession. or re
lease of live fish transplanted for or cultivated for human consumptio:
or sport fishing purposes, or as part of an aquaculture program fo
scientific, educational, or propagative purposes, and the transporta
tion and possession of shellfish or aquatic plants for commercial pur
poses in conjunction with an aquatic farming operation. Unless spec::
ically provided, the provisions of this chapter do not apply to th
cultivation of ornamental fish. Additionally, the provisions of th:
chapter do not apply to the transportation, possession, or release -
fish taken for commercial fishing, sport, or subsistence purposes. !
effect before 1988; am 4/10/88, Register 106; am 8/12/89, Register 11:

Authority: AS 16.05.080 AS 16.40.100
AS 16.05.251 AS 18.40.160
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Chapter 41.
Transportation, Possession, and Release of Live Fish

Article

1. Scope of Regulations (S AAC 41.001)

2. Permit Systemn Established (§ AAC 41.005 — § AAC 41.060)
3. General Provisions (§ AAC 41.070 — 5§ AAC 4!.100)

Article 1. Scope of Regulations

Section
1. Application of this chapter

§ AAC 41,001. APPLICATION OF THIS CHAPTER. The provisions ol this
chapter govern the transportation, possession, or release of live fish transpianted
for or cultivated for human consumption or sport fishing purposes. or as part
of an aquaculture program for scientific, educational or propagative purposes.
Unless specifically provided, the provisions of this chapter do not apply to the
cultivation of ornamental fish. Additionally, the provisions of this chapter do
not apply to the transportation, possession, or release of fish taken for com-
mercial, sport, or subsistence purposes.

Authority: AS 16.05.251 (a) (4), (8) and (10}
Article 2. Permit System Established

Section
S. Permit required .
10. Uniform application procedures
20. Inspection for disease of brood stock
30. Permit issuance or denial
40. Amendments to the permit
50. Permit conditions
60. Retention of permit for inspection

§ AAC €1.008. PERMIT REQUIRED. (8) No person may transport. possess,
export from the state, or reiease into the waters of the state, any live fish uniess
the person hokds a fish transport permit issued by the commussioner or his
authorized designee, and the person is in compiiance with all conditions of the
permit and the provisions of this chapter. A fish transport permit will be 1ssued
for a fixed term subject t0 the provisions of (c) of this section.

(b) A fish transport permit suthorizes only that operation specified in the per-

mit. Any change of species, brood stock, or location requires a new permil
Any other change requires an amendment to the permit.

n
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(c) The commissioner shall suspend the permit, or particular provisions of the
permit including amendments, if he finds

'(l) on the basis of new information or changed circumstances, that the per-
mitted activity will adversely affect the continued heaith and perpetuation of
native, wild, or hatchery stocks of fish; or

(2) the permittee has failed to comply with permit terms or the provisions
of this chapter.

(d) Notwithstanding the expiration, termination or suspension of a fish transport
permit, each permittee is responsible for the obligations arising under the terms
and conditions of the permit, and under the provisions of this chapter.

Authority: AS 16.05.251 (a)4).(8).(10) and (12)

§ AAC 41.010. UNIFORM APPLICATION PROCEDURES. (a) Each ap-
plicant for a fish transport permit shall submit the following information to
the department:

(1) identification of each species and location of the stock 10 be transported,
possessed or released;

(2) the destination of the transported fish and the release site;

(3) the number of fish and their life history stage or age;

(4) a descriptive history of previous traasport, if any;

(5) a siatement on the heaith or condition of the fish, including a disease
history of the ock, a disease history of the hatchery or rearing facilities through
which they may have passed, and any previous disease treatments or vaccina-
_tions, oe, if the disease history is incompiete or unavailable a brood stock in-
spection and -centification pursuant to § AAC 41.020;

(6) isolation measures planned to control disease during transport, including
amorm.mm.mwonm.mdphmror
disinfection;

(7 a descriptioa of proposed ¢gg-take methods;

Mthtm,ofmfar-ﬁqndmmmmﬁon;

(9) identification and status of native stocks in the area of laking, retention

dnhnﬁc.indﬁhcamﬂmdm«ﬁouﬁ&ah«mu
in these areas;
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(10) the method of transport or release and the expected daie of transport
or rclease; '

(11) the purpose and expected benefits of the transport of reiease; and

(12) evaluation pians.

(b) A completed application must be submitted to the department regional of-
fice in the region in which the proposed transport or release will occur.

(c) If the commissioner or his authorized designee determines that an applica-
tion is incomplete and that further information is necessary, the department

will return the application to the applicant with a description of the deficient
information.

(d) The commissioner or his authorized representative will approve, condition,
or deny a permit within 45 days after a completed application containing all
of the applicable information listed in (a) of this section has been received in
the appropriate regional office. (In effect before 1982; am 7/25/82, Reg. 83)

Authority: AS 16.05.251(a)

§ AAC 41.020. INSPECTION FOR DISEASE OF BROOD STOCK. If the
disease history of the brood stock is unavailable or incomplete as required by
5 AAC 41.010(aX$), an inspection of the brood stock to detect fish disease
must be scheduled by the applicant and conducted by the fish pathology sec-
tion of the department, or by a person designated by the fish pathology sec-
tion. The applicant must submit samples of the brood stock as directed by the
fish pathology section fBr the purpose of inspection. The applicant will receive
a certification from the fish pathology section upon successfui completion of
the inspection.

Authority: AS 16.05.251(a)X4).(3) and (10)
AS 16.05.868

" 8§ AAC 41.630. PERMIT ISSUANCE OR DENIAL. (2) The commissioner
or his authorized designee will issue a fish transport permit if it is the depart-
ment’s determination that the proposed transport, possession or rejease of fish
will not adversely affect the coatinued heaith and perpetuation of native, wild,
oc hatchery stocks of fish; or

(b) The commissioner or his authorized designee will issue a fish transport per-
mit with terms and conditions attached if it is the department’s determination
that the terms and conditions are necessary to protact the continued health and
perpetuation of aative, wild, or hatchery stocks of fish.



~

(¢) The commissioner or his authorized designee will deny an application for
a permit, or a request for amendment of a permit, if the appiicant's proposed
plans, methods, or specifications are not adequate, on the basis of fish disease,
genetics, competition, predation, or other biological considerations. 10 assure
the continued health and perpetuation of native, wild, or hatchery stocks of

fish. Written notice of denial shail be given to the applicant, including the
reasons for denial.

Authority: AS 16.05.251(aX4).(8)and(10)

§ AAC 41.040. AMENDMENTS TO THE PERMIT. (a) A permittee may re-
quest amendment of a fish transport permit by submitting, in writing to the
department regional office where the permit was issued, an amended plan and
1 statement explaining why the amendment is necessary.

(b) The commissioner or his authorized designee will issue an amendment to
the permit upon a determination made pursuant to 5§ AAC 41.03%a) or (b).
The commissioner or his authorized designee will approve, condition or deny
a request for amendment within 30 days after receipt of the request in the ap-
propriate regional office.

(¢) The commissioner or his authorized designee may alter or amend permit
conditions if additional information or unforeseen changes allow reiaxation,
or changed circumstances affect the adequacy of permit terms and conditions.

Authority: AS 16.05.251(4).(8)and(10)

(d) Amendments approved by the commissioner or his authorized designee
become effective when received by the permittee, or at a later date specified
in the amendment. Unlels otherwise specified, amendments remain valid for
the duration of the permit.

Authority: AS 16.05.251(4),(8)and(10)

§ AAC 41.050. PERMIT CONDITIONS. The commissioner or his authoriz-
ed designee may prescribe conditions on a permit to control the occurrence
of fish disease, genetic change, or control other disturbancss of biological origin
affecting native, wild, or hatchery stocks of fish. These conditions may include
designation of brood stock and releass locations, methods of transport or
release, quarantine and depuration requirements and procedures, disease in-
spections, disposal of wastes and effluents, timing of transportation and release,
reporting requirements, and other measures necessary 10 achieve the purposes
of $ AAC 41,

Authority: AS 16.05.251(aX4),(8)and(10)
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S AAC 41.060. RETENTION OF PERMIT FOR INSPECTION. (1) Arter
issuance a copy of the permit including any amendments must be retaincd by
the permittee, and be made available upon request for inspection by a represen-

tative of the department, or a law enforcement officer of the Department of
Public Safety.

(b) For the purpose of inspecting and monitoring compliance with the terms
of the permit oc the requirements of this chapter for the continued health and
perpetuation of native, wild, or hatchery stocks of fish, each permittee shall
give authorized representatives of the department, and law enforcement of-
ficers of the Department of Public Safety, free and unobstructed access at il
times to permit sites. Each permittee shall give such assistance and furnish in-
formation the representative or law enforcement officer may reasonably re-
quire for monitoring and inspection.

Authority: AS 16.05.251(a)(4),(8)and(10)
Article 3. General Provisions

Section
70. Prohibitions on imports and release of live fish
80. Reporting and controt of fish diseases at egg-take sites, hatcheries, and rear-
facilities
90. Delegation of authority
100. Definitions

$ AAC 41.070. PROHIBITIONS ON IMPORTS AND RELEASE OF LIVE
FISH. (a) Except as provided in (b) and (c) of this section, no person may im-
port any live fish into thastate for purposes of stocking or rearing in the waters
of the siate.

(b) Live oysters originating from locations other than Korea, the Gulf of Mex-
ico, and the Atlantic Coast of North America. may be imported for aquacuiture
purposes and may be released into the waters of the state only pursuant to a
permit required by this chapter. Live oysters native (0 and originating from
Kores, the Guif of Mexico, or the Atlantic Coast of North may be imported
for aquacuiture purposes pursuant to & permit required by this chapter and
released into the waters of the state only if

(1) the brood stock is derived from oysters commercially cultured on the
Pacific Coast of North America through thres or more generations; and

mmmmwumwammwormmn
is not indigenous 10 Alaska.

(¢) Ornamental fish not raised for human consumption or sport {ishing pur-
posss may be imported into the stats, but may not be reared in or released

a
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into the waters of the state. Fish wasies and wasie water from ornamental fish
May not be released directly into the walers of the state.

Authority: AS 16.05.251 (a)4).(8)and(10)

5 AAC 41.900. REPORTING AND CONTROL OF FISH DISEASES AT
EGG-TAKE SITES, HATCHERIES, AND REARING FACILITIES. (a) The
requirements of this section apply to all public and private egg-take programs.
fish hatcheries, and fish rearing facilities in the state.

(b) Within 24 hours of transporting live fish eggs between watersheds, all eggs
must be treated, for at least 10 minutes, with an iodine soiution of at least 100
parts per million of active iodine ingredient, with pH at least 6.0 or greater,
Or in a manner approved by the fish pathology section of the department. This
requiremnent does not apply to sheilfish eggs.

(¢) Each fish hatchery or fish rearing facility must be inspected by the depart-
ment'’s {ish pathology section at least oncs each year at least two weeks prior
to the transport or release of fish. The commissioner or his authorized designee
may require and conduct additional inspections if the disease history of the
stock or facility is incomplete, or if the disease history or current condition
of the stock evidences incidencs of disease.

(d) The occurrence of any of the following pathogens or disease of fish must
immediately be reportad to the department’s fish pathology section:

(1) Class |—Diseases of Critical Concern.

Infectious Pancreatic Necrosis Virus (IPNV)—trout pancreatic virus;
Viral Hemorrhagic Scpdeum Virus (VHSV)—Egtved virus;

Pike Fry Rhabdovifus;

Spring Viremia of Carp (SVC)—a carp virus of potential danger (0
native cyprinids;

Cerstomyxs sheste—myxosporidian disease of salmonids;
Myxosoma cerebdralis—whirling disease; and

Mytilicols intestinelis—an endoparastic copepod of shellfish.

(2) Class 11—High-risk Diseases.

Iafectious Hematopoistic Necrosis Virus (IHNV)—sockeye or
chinook ssimon kideey virus;

Herpasviras saimonis—low-tsmperature virus;

Vieal Brythrocytic Necrosis (VEN)—iatranuciesr virus of marine
fish:

mmmhmmm
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Renibacterium saimoninarum—bacierial kidney disease (BKD»;
Flexibacter columnaris—columnaris discase; '
Henneguya—spp. —myxosporidian disease of fish and shellfish;

Labyrinthomyxa marina—fungal or haplosporidian disease of
shellfish;

Minchinia neisoni—a haplosporidian disease of shellfish; and
Ocenebra japonica—an oyster drill;

(3) Class lIl—Diseases of Concern.

Vibrio alginolyticus—vidriosis in fish and shellfish;

Vibrio anguillarum—vibriosis in {ish and shellfish;
Aeromonas hydrophila—aeromonad septicemia;
Ichthyobodo—spp. —costiasis in fish and shelifish;
Hexamita—protozoan disease of salmonids and shellfish:
Trichodina—spp.—exiernal fish parasite;
Diplostomum—spp. —eye fluke disease of fishes; and
Mytilicola orientalis—an endoparasitic copepod of shellfish.

(¢) Diseases reported under (d) of this section, if found by inspection under
(c) of this section, must be treated by taking steps acknowledged by the fish
pathology section to be effective in eliminating the disease. Containers or
facilities must be disinfected by the permittee in a manner directed or approv-
ed by the commissioner or his authorized designee. Presence of aay of these
diseases, or any other disease not previously observed in Alaska, may be cause
for the commissioner or his authorized designes to prohibit stocking of the
fish in new areas, and to quarantine the permittee's facility until disinfected.

(N Stocks of fish in hatcheries or rearing facilities in which a Class [ disease
has been detectsd mustde immaediately destroyed by the permittee if the com-
missioner or his authorized designee determines that the disease is new 10 the
area, the disease is a different sirain of a disease than occurs locally, or if the
disease poses a threat to the heaith and perpetuation of native, wild, or hat-
chery stocks of fish in the hatchery effluent watershed or the intended release
location. In limited circumstances, the commissioner or his authorized designee
may allow retention or transportation of these diseased fish under controiled
conditions that pose no threat 10 native, wild, or hatchery stocks of fish (e.g..
movement 10 a disease laboratory).

' wm«mmua«uumr.dud-m-w.auudw
has been detected must be immediatety destroyed by the permittee if the com-
! missioner oc his authorized designes determines that the disease poses a threat
! 10 the heaih and perpetustion of native, wild, or hatchery stocks of fish in
the hatchery effluent watershed or the intended reiease location.

Authority: AS 16.05.251(a)4).(8)and(10)
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3 AAC 41.0%. DELEGATION OF AUTHORITY. For the purposes of ad-

Ministering this chapter, the commiisioner may delegate his authority (o
designated employees of the department.

Authority: AS 16.05.020(2) and ()
AS 16.0%.270

S AAC 4¢1.100. DEFINITIONS. In addition to the definitions set out in
AS 01.10.060 and AS 16.05.940, in this chapter

(1) *“completed application’” means a form, series of forms, letters or other
documents which provide all of the information necessary for the commissioner
or his authorized designee (0 issue, condition or deny a permit;

(2) *'department regional office’* means the Alaska Department of Fish and
Game, Fisheries Rehabilitation, Enhancement and Development Division of-

Region |—Southeastern Region
Island Center Building

P.O. Box 20

Douglas, Alaska 99624-0020

Region [1—Central, Westward and
"Arctic-Yukon-Kuskokwim Region
333 Raspberry Road

Anchorage, Alaska 99502

(3)“Mp¢hdodyn=doa"mmmubepumofﬂshmd0m

telephone (907)344-0341;

(4) “ornamental fish’* means 3 fish commonly known as “‘tropical fish, "’
*‘aquarium fish," or ‘“‘goidfish’* which are imported, cultured, or sold in the
mmtukuhm«f«nﬁuiawﬁddsmm.md
mwyurwmmuhmmmW;

(om"-.mmuamuw.mw.
m«ﬁmwmmmmmmmw.

Authority: AS 16.05.251(a)4),(Dand(10)
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STATE OF ALASHA /[ e

DEPARTMENT OF LAW P O BOX K—STATE CARITCL

JUNEAU, ALASKA 99811-030
PHONE. (907) 465-3600
OFFICE OF THE ATTORNEY GENERAL
June 7, 1988

COMMISSIONER'S OFFICE

ECEIVE

JUN 9 1988
Honorable Steve Cowper D@m OF FiSH AND GANE
Governor
State of Alaska
P.0. Box A

Juneau, Alaska 9981]

Re: HCS CSSB 514(Rls) -- aquatic
plant and fish farming
Our file: 883-88-0143

Dear Governor Cowper:

At Judy Fleming's request on your behalf, we have re-
viewed HCS CSSB 514(Rls), relating to fish farming. The bill
establishes a statutory framework for shellfish and aquatic plant
farms and hatcheries which involves a redistribution of some au-
thority from the Board of Fisheries to the Department of Fish and
Game. It also assigns some responsibilities with respect to
those farms and hatcheries to the Department of Environmental
Conservation and the Department of Natural Resources, extends the
existing finfish farming moratorium until July 1, 1990, and pro-
vides for a finfish farming task force. The bill presents policy
issues, but no major legal problems.

Section 2 of the bill adds new statutes to AS 16,40
which would govern aquatic farms and hatcheries. When read in
combination with the definitions in proposed AS 16.40.199 (in the
bill's sec. 2), these statutes are restricted in coverage to
shellfish and aquatic plants, and would not apply to finfish
farming.

Proposed AS 16.40.100 prohibits shellfish or aquatic
plant farms or hatcheries absent a permit issued by the commis-
sioner of fish and game. ]/ The commissioner has already

1/ Proposed AS 16.40.100(d) would prohibit the issuance of a

(Footnote cont.)
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Hon. Steve Cowper, Governor June 7, 1988
Our file: - 883-88-0143 Page 2

adopted regulations governing shellfish farming (5 AAC 41.200 --
5 AAC 41.400), but they do not apply to shellfish hatcheries, nor
to aquatic plant farms or hatcheries. One of the regulationms,
S AAC 41.240(b), contains criteria that the commissioner has said
he will use in determining whether to issue a shellfish farming
permit. Those criteria are mirrored in proposed AS 16.40.105,
which sets out the criteria the commissioner is to use in acting
on requests for aquatic farm and hatchery permits. The proposed
statutory standards and the existing regulatory standards appear
to be virtually identical. The application procedures set out in
proposed AS 16.40.110 are similar to those contained in the cur-
rent regulations on shellfish farming (5 AAC 41.220 and 5 AAC -
41.230) although one obvious difference is that proposed AS 16.-
40.110(b) requires a report on the disease history of a farm or
hatchery for which renewal or transfer is sought, while that re-
quirement is not specified in the current regulations. (It is
possible that it is required on the current application form,
however.) It would be advisable for the Department of Fish and
Game to review the requirements of the current shellfish farming
regulations against the mandates of proposed AS 16.40.700 --
16.40.110, if the bill becomes law, to enable it to modify the
content and scope of the regulations if necessary or desirable.

Proposed AS 16.40.120 governs aquatic stock acquisition
permits, and places responsibility for the issuance of those per-
mits with the commissioner of fish and game. Proposed AS 16.-
40.120(d) mandates that such permits not be issued if sustained
yield would be impaired or if established commercial, sport, per-
sonal use, or subsistence uses would be unreasonably disrupted.
That subsection also requires the commissioner to inform the
Board of Fisheries of any denials because of unreasonable disrup-
tion, and of any action taken on permit applications for species
subject to commercial limited entry. Additionally, proposed
AS 16.40.120(e) authorizes the Board of Fisheries to adopt regu-
lations for the 'conservation, maintenance, and management of
species for which an acquisition permit is required." That is
apparently in addition to the commissioner's authority under (d)
of that section, because proposed subsec. (f) states that "Except
as provided in (d) of this section or in a regulation adopted un-
der (e) of this section,” the commissioner shall issue an

(Footnote cont.)

permit for the farming of, or hatchery operations involving,
Atlantic salmon, under that statute. That subsection is a bit of
an anomaly, since, by its own terms, AS 16.40.100 would onlv
apply to shellfish or aquatic plant farms or hatcheries. '
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acquisition permit in four specified situations. Thus, wunless
sustained yield would be impaired, established uses would be
unreasonably disrupted, or a Board of Fisheries' regulation
adopted under AS 16.40.120(e) would be contravened, a permit must
be issued if the wild stock is necessary to meet the initial
needs of the farm or hatchery, if there are technological limita-
tions on propagating cultured stock, if wild stock is not being
fully used, or if wild stock is needed to maintain the gene pool
of the hatchery or farm.

It is important to note that sec. 7 of the bill would
amend the general regulatory authority of the Board of Fisheries
in AS 16.05.2571. The amendment would specify that except as ''ex-
pressly provided in AS 16.40.120(d) and (e), 2/ the board may
not adopt regulations or take action regarding aquatic farming or
hatchery permits or stock acquisition permits, the construction
or operation of aquatic farms or hatcheries, or harvest with a
stock acquisition permit. This means that board regulations cur-
rently in effect, adopted under its authority to regulate the
""live capture, possession, transport, or release of ... fish or
their eggs,'" AS 16.05.251(a)(9), 3/ and the regulations adopted
under its authority to regulate. a harvest of aquatic plants,
AS 16.05.251(a)(10), 4/ would not apply to the issuance of stock
acquisition permits under proposed AS 16.40.120 unless readopted
by the board under its authority in proposed AS 16.40.120(e).
(Of course, the board could also adopt other regulations under
proposed AS 16.40,120(e), if the existing regulations were not
deemed appropriate to apply to stock acquisition permit

2/ The amendment in sec. 7 to AS 16.05.251 also notes that
except as expressly provided in AS 16.40.130, the board may not
adopt regulations with respect to aquatic farms or hatcheries, or
acquisition permits., Proposed AS 16.40.130 prohibits the
importation into the state of aquatic plants or shellfish for
aquatic farming or hatchery purposes, unless authorized by a
regulation of the board. Section 7's proposed amendment would
thus require positive regulatory action by the board to allow
importation for those purposes. (Under the board's existing
authority in AS 16.05.251(a) it has prohibited importation ot
fish into the state for virtually all purposes. 5 AAC 41.070.)

3/ Those activities are governed by regulations in 5 AAC 41,001
-- 5 AAC 41.100.

4/ Those regulations are in 5 AAC 37.100 -- 5 AAC 37.900.
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situations.)

We note that sec. 7's reference to proposed AS 16.40.-
120(d) is unnecessary and inaccurate. The reference is in rela-
tion to Board of Fisheries "action regarding the issuance, deni-
al, or conditioning" of a permit under proposed AS 16.40.1720(d).
Although that proposed subsection did contain provisions regard-
ing such board action in the original version, this final version
of the bill does not. Section 7's reference to proposed AS
16.40.120(d) should have been deleted in this final version.
Failure to do so does not create a legal problem, but is confus-
ing.

Proposed AS 16.40.140 would govern sale and transfer of
stock and products from aquatic farms or hatcheries. The pro-
posed section would allow an aquatic plant or shellfish hatchery
to sell or transfer stock to another permitted hatchery or farm,
or to aquatic farms or hatcheries outside the state. This con-
trasts with existing AS 16.10.420(7), governing private nonprofit
salmon hatcheries, which states that surplus eggs from salmon
returning to the hatchery must be made available for sale first
to the department, and then only to operators of other authorized
private nonprofit salmon hatcheries.

Proposed AS 16.40.150 gives the Department of Fish and
Game the authority to quarantine or destroy diseased hatchery
stock, and provides for inspections.

Under secs., 8 =-- 12 of the bill, various segments of
AS 16 are rendered inapplicable to the activities associated with
aquatic plant and shellfish farms and hatcheries. The proposed
amendment to AS 16.,05.930 in sec. 8 would make the sportfishing,
commercial fishing, and even fish farming license 5/ require-’
ments inapplicable. Proposed AS 16.10.269 in sec. T0 would ex-
empt activities relating to shellfish or aquatic plant farms or
hatcheries from the provisions governing the sale of commercially
harveste¢ fish. The proposed amendment to AS 16.43.140 in sec.

5/ Currently, AS 16.05.340(a)(14) establishes a $200 fee for a
fish farming biennial license, and AS 16.05.330(a) prohibits fish
farming without such a license. If finfish farming is authorized
in the future, those requirements would still apply to that
activity; this conclusion is Holstered by the proposed amendment
to AS 16.05.940(14) contained in sec. 9, which would modify the
definition of '"fish farming" to exclude shellfish farming.
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11 would exempt those activities from the limited entry statutes,
and the proposed amendment to AS 16.51.180 in sec. 12 would ex-
empt those activities from the statutes governing the Alaska Sea-
food Marketing Institute.

Sections 13 -- 17 of the bill specify some statutory
responsibilities of the Department of Natural Resources with re-
gard to aquatic plant and shellfish farms and hatcheries. Pro-

posed AS 38.05.083 authorizes leasing of sites for such opera-
tions, proposed AS 38.05.855 establishes a procedure for the
identification of sites available for such operations, and pro-
posed AS 38.05.856 authorizes tideland and land use permits for
such operations. Proposed amendments to AS 38.05.945 and
AS 38.05.946 establish notice and hearing requirements associated
with those leases, identifications, and permits.

Although secs. 18 and 19 of the bill do not add or
change statutory language; they do relate to the responsibilities
of the Department of Natural Resources., Section 18 provides that
a person who is lawfully operating an aquatic farm or related
hatchery in the state on the effective date of the bill is enti-
tled to continue lawful operations at that site. Section 19 re-
quires the Department of Natural Resources to submit a report to
the legislature by January 30, 1989, detailing the department's
implementation of the statutory responsibilities relating to
aquatic farms and hatcheries.

Department of Natural Resources' staff raised a ques-
tion regarding sec. 18, which provides in part: 'Notwithstanding
any other provision of law, a person who is lawfully operating an
aquatic farm or related hatchery in the state on the effective
date of this Act is entitled to continue lawful operations at the
existing site."” <(Lmphasis added.) The question is whether this
language merely authorizes continued operations for a reasonable
time while the operator applies for the permits that will be re-
quired if the bill becomes law or, alternatively, authorizes, in
perpetuity, all current lawful operations regardless of whether
the permifs and leases that the bill would require for new oper-
ations are obtained.

We believe that the first interpretation more accurate-
ly reflects the legislature's intent. We cannot state with cer-
tainty, however, that the second interpretation could not be
found by a court to be the correct one. We reach this conclusion
for the following reasons.

An existing lawfully operated aquatic farm or related
hatchery must have a Department of Natural Resources multiple
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land use permit ('MLUP'") under 11 AAC 96. A Department of Natu-
ral Resources MLUP is for a term not to exceed one year, although
it may be extended for additional one-year periods, (11 AAC
96.040); is revocable at will and does not convey any property
interest to the permittee (see generally 1980 Inf. Op. Att'y Gen.
(December 22; 661-81-0232)); and does not require public notice
(AS 38.05.945(d)). We are informed that some of the required
permits for existing aquatic farms and related hatcheries were
issued under 11 AAC 62.710, which provided specifically for tide-
land permits. 11 AAC 62.710, however, was repealed in 1977.
Permits issued under its authority after its repeal probably have
no legal effect, although it is likely that persons acting under
them in good faith would not be found by a court to be trespass-
ers. We also are informed that some of these tideland permits
are for terms of three or even five years. We do not believe
that these longer terms change our analysis.

This bill, on the other hand, would grant substantially
greater property rights, and for a longer term, than an MLUP and,
simultaneously, provide much more substantial safeguards of the
public interest in recognition of the greater property rights
being conveyed. For example, the bill would establish detailed
procedures for (1) identification of appropriate sites for
aquatic farms (proposed AS 38.05.855); (2) public notice and
hearings before permits or leases are issued (proposed AS
38.05.855(d), 38.05.856(b), 38.05.945(a)(5) and (6), 38.05.-
945(g), and 38.05.946(b)); (3) a three-year time limit on
permits (proposed AS 38.05.856(a)); (4) leasing of an aquatic
farm and related hatchery site (proposed AS 38.05.083); and (5)
requiring a -performance bond as a condition for the issuance of a
permit (proposed AS 38.05.856(d)) or lease (proposed AS 38.05.-
083(d)). ,

In addition, an existing lawfully operated shellfish
farm must have a Department of Fish and Game permit under 5 AAC
41.210. As noted above, however, that regulation does not apply
to shellfish hatcheries or aquatic plant farms and hatcheries.
This bill would require a Department of Fish and Game permit for
all those operations (groposed AS 16.40.100(a)); require permit-
tees to report any outbreak or incidence of disease (proposed AS
16.40.150(a)); authorize the department to quarantine or destroy
a permittee's diseased stock or products to protect wild stocks
(id.); and provide for inspection of the operations by the de-
partment to accomplish these tasks (proposed AS 16.40.150(b)).

We cannot imagine that the legislature would establish

these detailed procedures and safeguards for proposed new aquatic
farms and related hatcheries while, at the same time, providing
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that none of those procedures and safeguards would ever apply to
existing lawfully operated aquatic farms and related hatcheries.
Such an interpretation is simply unreasonable, and would fly in
the face of the ''golden rule of statutory construction that un-
reasonableness of the result produced by one among alternative
possible interpretations of a statute is reason for rejecting
that interpretation in favor of another which would produce a
reasonable result.'” 2A N. Singer, Sutherland Statutory Construc-
tion, sec. 45.12 at 54 (1984) (footnote omitted). We accordingly
reject an interpretation of sec. 18 under which a person lawfully
operating an aquatic farm or related hatchery on the effective
date of the bill would be entitled to continue operating it in
perpetuity without, at some point, becoming subject to the re-
maining provisions of the bill.

A more reasonable construction is that the legislature
intended sec. 18 to permit those aquatic farms and related hatch-
eries that were being lawfully operated on the effective date of
the bill to continue operation for a reasonable period of time
while the operators sought to obtain the permits and leases that
would be necessary under the bill for continued long-term opera-
tion. In other words, we believe that the legislature included
sec, 18 to ensure that the requirements for permits and leases
that the bill would establish would not, immediately upon taking
effect, give the Department of Natural Resources or the Depart-
ment of Fish and Game new grounds (beyond any authority they pre-
viously might have had under permits already issued) to terminate
operations that have already started under current law. Instead,
those departments should afford those persons lawfully operating
aquatic farms and hatcheries on the effective date of the bill a
reasonable time to obtain the permits and leases contemplated in
the bill for continued long-term operations.

’

If the bill becomes law, we would urge the two depart-
ments to establish the length of that reasonable time period by
regulation. Proposed AS 16.40.160 would give the commissioner of
fish and game the authority to adopt regulations necessary to
implement the bill; proposed AS 38.05.856(e) would require the
commissiomer of natural resources to adopt regulations establish-
ing critewia for the approval or denial of land use permits and
for limiting the number of sites for which permits may be issued
in an area, and current AS 38.05.020(b)(1) gives that commission-
er authority to adopt regulations necessary to implement AS
38.05, the Alaska Land Act, of which the land use provisions of
this bill would become a part. If a current operator did not
apply for and receive the necessary permits or lease within that

time period, the departments could then move to terminate the
operation.
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Sections 3, 4, and 5 of the bill give the Department of
Environmental Conservation certain responsibilities with respect
to shellfish and aquatic plant farms and hatcheries. The pro-
posed amendment to AS 03.05.017(a) gives the commissioner of en-
vironmental conservation the authority to establish standards and
conditions for the operation and siting of aquatic farms and
hatcheries and to monitor those operations to ensure compliance
with the state's environmental laws and the Food and Drug Admin-
istration's national shellfish sanitation program manual of oper-
ations. The proposed amendments to AS 03.05.040(a) authorize
inspections by the Department of Environmental Conservation of
aquatic farms or hatcheries, or their products.

With respect to the state's environmental protection
laws, the House and Senate both adopted a letter of intent that
specified that the requirements in proposed AS 38.05.083(d) and
AS 38.05.856(d) with respect to the posting of a performance bond
with the Department of Natural Resources

be limited to coverage of site clean-up and resto-
ration of physical improvements such as buildings,
equipment or other facilities. It is not the in-
tent that the performance bond or other security
requirements expand or reduce the scope of exist-
ing statutes or regulations relating to environ-
mental protection,

L ]

1988 H. Jour., pp. 3716, 3733; 1988 S. Jour., p. 3762.

In addition to the statutory changes described above,
in sec. 20 the bill establishes a finfish farming task force,
which is to be appointed by the governor. The group is to make
an interim report to the legislature by January 30, 1989, and a
final report by January 30, 1990. The report is to address vari-
ous policy questions relating to finfish farming in the state and
freshwater, in marine environments, and in tanks or other en-
closed structures, as well as related hatchery operations.

Pinally, in sec. 21 the bill would extend the finfish
moratorium established in ch. 70, SLA 1987, from July 1, 1988, to
July 1, 1990. That moratorium was established by providing in
sec. 1(a), ch. 70, SLA 1987, that eight specified licenses, per-
mits, leases, or authorizations could not be issued for the con-
struction or operation of a commercial finfish farm. In con-
trast, sec. 1(b) of that Act provided that

a fish farming license and a fish transport permit
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may be issued for commercial finfish farming in a
privately owned fresh water body that has no out-
let to state water.

Under the then-existing wording of 5 AAC 47.001 and 5 AAC 41,005,
the Board of Fisheries' regulations governing the possession and
transportation of live fish, the possession of fish for commer-
cial farming purposes -- finfish or shellfish -- was not permit-
ted. 1985 Inf. Op. Att'y Gen. (Jan. 31; 663-84-0187); 1987 Inf.
Op. Att'y Gen., (July 8; 663-87-0454), The language of the mora-
torium just quoted left the board free to amend its regulations
to allow finfish farming in privately owned freshwater bodies
with no outlets to state water, just as the language allowed the
"boards to amend the regulations with respect to shellfish.

In the interim, the board has amended the language to
allow the transportation and possession of live shellfish ¥for
"commercial purposes in conjunction with a shellfish farming op-
eration." No similar amendment has yet been proposed to the
board with respect to finfish farming in private ponds. In the
same House and Senate letter of intent cited earlier in this let-
ter, it states that "for the period of the moratorium on finfish
farming, the farming of finfish in a privately owned freshwater
body with no outlet to state water should proceed.' 1988 H.
Jour., pp. 3716, 3733; 1988 S. Jour., p. 3614. The letter of
intent directs the commissioner of fish and game to '"work with
prospective farmers and the Board of Fisheries to develop appro-
priate proposals to meet the goals of this legislation." Id.

The extension of the wmoratorium in sec. 21 of this
bill, when combined with the indication of legislative intent, is
consistent with the permissive language with respect to the au-
thorization of finfish farming in privately owned ponds in sec.
1(b), ch. 70, SLA 1987. Aithough not phrased as a mandate, it is
fairly clear that the legislature is encouraging the Department
of Fish and Game to work with the Board of Fisheries to ensure
that regulations be considered which would authorize private
finfish fazrming in private freshwater ponds, notwithstanding the
moratorium,

In sum, the bill would establish a statutory framework
for shellfish and aquatic plant farming and hatchery operations,
and in the process redistribute some of the authority over the
capture, transport, and possession of live fish from the Board of
Fisheries to the commissioner of fish and game. The bill also
yquld establish statutory responsibilities with respect to shell-
fish and aquatic plant farms and hatcheries for the Department of
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Natural Resources and the Department of Environmental Conserva-
tion. Further, the bill would establish a five-member finfish
task force, which would report on various policy questions to the
legislature in an interim fashion by January 30, 1989, and in a
final form by January 30, 1990. Finally, the bill would extend
the moratorium on finfish farming in the state from its current
July 1, 1988 expiration date (one year after it was initially
enacted), to July 1, 1990. The bill raises policy questions, but
no major legal issues.,.

Sincegely,

b B [

Grace Berg Schaible
Attorney General
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Hon. Judith Brady, Commissioner
Department of Natural Resources

Hon. Dennis Kelso, Commissioner
Department of Environmental Conservation
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ALASKA DEPARTMENT OF FISH AND GAME

SHELLFISH AND AQUATIC PLANT FARM SITE
CRITERIA FOR UNSUITABLE AND GUIDELINE AREAS

USED BY AGENCIES FOR 1990
SOUTHCENTRAL ALASKA AQUATIC FARM SITE PERMITTING
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AQUATIC FARM PERMIT GUIDELINES

The following guidelines are offered by permitting agencies to
assist in selecting an aquatic farm site that has the best
chance for approval. These guidelines are not meant to be all
inclusive and are in addition to any prohibitions or mitigating
requirements that may be included in a district coastal manage-
ment plan, a State land use plan, municipal or borough land use
plans and/or local ordinances or zoning requirements.

DEC, Environmental Health Certification Guidelines

You must obtain a Growing-Area Certification from DEC, in order
to sell an aquatic farm product. Water quality in the growing
area must meet the standards of the National Shellfish Sanita-
tion Program and State water quality standards before an aquatic
farm product may be sold. This certification process 1s not
covered by the attached Aquatic Farm Application form. You
should contact DEC regarding certification requirementS so that
you can be reasonably sure that your site will qualify. Even
though the health certification comes later, the following 1items
heed to be taken into consideration prior to completing the
application for an aquatic farm permit since they will be a
factor for certification of your growing area.

1. Commercial fishing, or personal use fishing/hunting in the
immediate area or close proximity to the growing area may
cause conditions that will prevent certification of the
growing area. Avoid siting facilities near hatcheries.

2. Areas used by boats for recreation, moorage and anchorage,
or in close proximity to a proposed growing area may cause
conditions that will prevent certification of the growing
area.

3. No airplane or boat moorage should occur within the
boundary of a growing area.

4. Petroleum and fuel storage and handling must be protected
from accidental discharge into a growing area. Storage and
handling of these materials is not to be conducted at the
growing area site.

5. Facilities should not be sited in areas with waste dis-
charge. Houseboats, floathomes and other boats must be a
minimum of 300 feet from the boundary of a growing area 1if
sewage is discharged. A sewage disposal system adequate to
protect shellfish from contamination will be required for
any caretaker facilities associated with a mariculture
operation.
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6. All pets and other animals must be excluded from the
growing area structures. Waste from these animals must be
prevented from discharging into the growing area.

7. Large wildlife populations in the area and/or the presence
of anadromous streams may cause conditions that will affect
certification of the growing area.

For additional information and assistance regarding these
environmerital health certification guidelines, please contact
the Shellfish Program Coordinator, DEC, Division of Environ-
mental Health at (907) 563-0318.

UNSUITABLE AND GUIDELINE AREAS

The following Unsuitable and Guideline areas are provided by
DFG, DEC, and DNR and concern siting issues separate from the
health certification guidelines. Please contact the local
representatives of these departments if you have gquestions
regarding the following gquidelines.

Siting farms in Unsuitable Areas will mean a heavy burden of
proof is on the applicant to prove the suitability of the site.
Farms will not be approved in areas designated as Guideline
areas,

Coastal Habitat maps identifying the location of habitat types
which fall in these two categories are available at DNR
(Anchorage), and DFG offices in Dillingham, King Salmon, Kodiak,
Dutch Harbor, Homer, Soldotna, Anchorage and Cordova. The
Catalog of Waters Important to the Spawning, Rearing or Mi-
ration of Anadromous Fishes (Anadromous Waters Catalog) and the
map atlas to that catalog show documented anadromous fish
streams and is available for viewing at all DFG offices.

In reference to the Coastal Habitat maps it should be noted
that, although every effort has been made to make the maps as
complete as possible, some important habitats which appear in
the Unmmitable, and Guideline Areas, are not included on the
maps. In addition, because of a lack of complete data, some
critical habitats exist that are not shown on the maps. During
the project review, as additional information becomes available
these critical areas will be treated as Unsuitable or Guideline
Areas as appropriate.

UNSUITABLE AREAS

Applications will be accepted in Unsuitable Areas; however,
these are sensitive areas where potential conflicts with exist-
ing habitats
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and uses may occur. If an applicant chooses to apply in an
unsuitable area, the application will be processed, but there
will be a heavy burden of proof on the applicant to demonstrate
that the farm can be sited in this area in accordance with the
conditions of the aquatic farm program.

10.

11.

12,

13.

14.

Herring Spawning: Avoid siting aquatic farms or facilities
within 300 feet of herring spawning areas.

Shorebird Concentration Areas: Avoid siting aquatic farms
or facilities in shorebird concentration areas.

Waterfowl Concentration Areas: Avoid siting aquatic farms
or facilities 1n waterfowl concentration areas.

Clam Concentration Areas: Avoid siting aquatic farms or
facilitles within 300 feet of clam concentration areas.

Sea Otter Concentration Areas: Avoid siting aquatic farms
or facilities 1n sea otter concentration areas.

Undocumented Anadromous Fish Streams: Avoid siting aquatic
farms or facilities within 300 feet of undocumented anadro-
mous fish streams.

Kelp and Eelgrass Beds: Avoid siting aquatic farms or
facilities within 300 feet of kelp beds.

Areas Subject to Significant Predation: Avoid siting
aquatic farms or facilitiles 1in areas subject to predation
or in such a manner as to attract predators.

Shallow Areas (less than 40 feet deep): Avoid siting
agquatic farms or facilities 1in shallow areas that serve as
nursery areas for fish, crab, and other shellfish.

Intensive non~commercial hunting and fishing areas: Avoid
siting aquatic farms or facilities 1in intensive sport and
sybsistence harvest areas.

Intensive Float Plane Access Areas: Avoid siting aquatic
farms or facilities 1n 1ntensive float plane access areas.

Black and Brown Bear Concentration Areas and Travel Corri-
dors: Avoid siting aquatic farms or facilities 1in black or
brown bear concentration areas and travel corridors.

Poor Current Circulation Areas: Avoid siting aquatic farms
or facilitilies 1n areas where currents are too weak to
disperse biological wastes.
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15. Purse Seine Hook Offs: Avoid siting aquatic farms or
facilities 1n purse seine hook off areas.

l6. Heavily Used Anchorages: Avoid siting aquatic farms in
heavily used anchorages.

17. Subsistence Harvest Areas: Avoid siting facilities within
or adjacent to subsistence harvest areas.

18. Recreational or Commercial Harvest Areas: Avoid siting in
or adjacent to:

Intensive recreational or commercial harvest areas for
fish and shellfish

Intensive non-commercial hunting and fishing areas
Heavzly used anchorages within day use areas of
communities or other anchorages of local or regional
importance
Intensive float plane access areas

19. Oiled Areas: Avoid siting-facilities in areas depicted on

maps as lightly, moderately or heavily oiled in
Southcentral coastal waters.

Appllcants are also cautioned to avoid s1t1ng in areas
adjacent to unsuitable areas due to the oil spill.
Appllcants that choose to apply for a site within 1/4 mile
from oiled areas may be asked to provide additional
information in order for the State to evaluate

the suitability of the site.

GUIDELINE AREAS

Applications for sites located in a Guideline Area will be
rejectelk or denied. Applications received in areas subsequently
determined to be Guideline Areas will not be approved. Please
consult the Coastal Habitat maps and contact State agency
personnel 1if you have questions related to this category.

1. Seabird Colonies: No aquatic farms or facilities will be
sited within l-mile of seabird colonies.
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2. Bald Eagle Nests: Aquatic farms or facilities must be
sited at least 330 feet from bald eagle nest trees.

3. Sea Lion Haulouts and Rookeries: No aquatic farms or
facilities will be sited within l-mile of sea lion
haulouts.

4, Harbor Seal Haulouts and Pupping Areas: No agquatic farms
or facilities will be sited within l-mile of harbor seal
haulouts or pupping areas.

5. Walrus Haulouts: No aquatic farms or facilities will be
sited within l-mile of walrus haulouts.

6. Anadromous Fish Streams: No aquatic farms or facilities
(including upland support facilities) will be sited within
300 feet of anadromous fish streams.

7. Intensive Commercial Fish Harvest and Hatcherv Areas: No
aquatic farms or facilitles will be sited in 1ntensive
commercial harvest or hatchery areas.
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