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November 21, 1983 HEAPQUARTERS
JUNEAU

Ms. Rose Rybachek, President
Livengood/Tolovana Mining District
Box 73069

Fairbanks, Alaska 99705

Dear Ms. Rybachek:

RE: Fisheries Survey of Tolovana River.

During our meeting on November 16, 1983, you requested that the Department
consider conducting a fisheries survey of the Tolovana River. The purpose
of this letter is to indicate that we have discussed your reguest with the
Regional Supervisors (Ron Regnart and George VanWyhe) for the Commercial
and Sport Fish Divisions, respectively. We agree that such a survey would
provide additional and much needed data on the fisheries resources within
the Tolovana River. We will keep you informed as plans are developed for
accomplishing this objective. Should you have any further questions please
do no hesistate to contact either me or Mr. Al Townsend at 479-3104.

Sincerely,

Lo A

in G. Ott, Regional Supervisor
Habitat Division
Department of Fish and Game

cc: Bruce Baker, Deputy Director, Habitat Division, Juneau
Ron Regnart, Regional Supervisor, Commercial Fish Division, Ancharage
George VanWyhe, Regional Supervisor, Sport Fish Division, Fairbanks
Dick Bishop, Regional Supervisor, Game Division, Fairbanks
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Ms. Rose Rybachek i NOV 2 31983
President ¢
Livengood/Tolovana Mining District )
Box 73069 ‘ DEPARTMENT OF FiSH AND £Asit
Fairbanks, AK 99705
RE: Reclassification

Tolovana River

Dear Ms. Rybachek:

The question has been raised as to whether ‘I had authority to
grant reconsideration. * I asked the Department of Law to advise
me in that regard and find that I was in error when I agreed to ..
"power to order a
reconsideration expires 30 days after the delivery or mailing of
I regret I was unfamiliar with
precluded from going bevond the

reconsider. AS 44.62.540(a) states that the
a decision to the respondent.™
that statute, but I am obviously
law.

I sincerely apologize for any difficulty this has caused you.

It appears that your only recourse is to seek judicial review of
fBecause you relied on my
appeal would be extended, I do not

my decision under 18 AAC

70.055(5).
‘assurances that time for

believe the~court will hold you to the statutory deadlines.

Civil Rule 94 states:
business and advance justice,

"These rules are designed to facilitate
They may be relaxed or dispensed

with by the court in any case where it shall be manifest to the
court that a strict adherence to them will work injustice."®
That rule is cited in a footnote to AS 44.62.560 which deals

with judicial review.
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/ANA MINING DISTRICT

FAIRBANKS, ALASKA 99705

9, 1983
COMNMISSIONER'S QFFICE

ECEIVE

JUN 161983

DEPARTMENT OF FISH AND GAME

District would like to protest the
n your anadromous fish catalog.

River is "important" as an anadromous

The upper portion of the Tolovana, as

to the bottom during the winter, making
vive. The lower portion of the river is

crooked, meandering stream that is contin-
characteristic of this tyvpe stream.
‘el bars exist to accomodate spawning
«d fishes do not spawn in the headwaters of
vigrate through the Tolovana, thus the Tolovana
mn anadromous stream. AS: 16 05 870 (a)
icluded in the catalog for anadromous fish,
wning, rearing or migration of anadromous
.ovana River could possibly be "important".

:)d to obtain from Fish and Game the data
1s first designated anadromous. To date, we
Therefore, we are

forced to believe that such data does not exist.

In light of the above, we respectfully ask vou to delete the Tolovana
Rover from your anadromous fish catalog.

Sincerely vours,

Cooa Rl b

Rose Rvbachek, President
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LIVENGOOD/TOLOVANA MINING DISTRICT

P. 0. BOX 73069 - FAIRBANKS, ALASKA 99705

June 9, 1983
COMMISSIONER’S QFFICE

ECEIVE

JUN 161983

Commissioner of Fish & Game
Box 3-2000

Juneau, Alaska 99802 DEPARTMENT OF FisH AND GAME

Dear Commissioner:

The Livengood/Tolovana Mining District would like to protest the
inclusion of the Tolovana River in your anadromous fish catalog.

We do not believe the Tolovana River is "important" as an anadromous
stream for the following reasons: The upper portion of the Tolovana, as
well as its tributaries, freezes to the bottom during the winter, making
it unsuitable for fish fry to survive. The lower portion of the river is
in the Minto Flats. It is a very crooked, meandering stream that is contin-
ually cutting and filling, as is characteristic of this type stream.
Therefore, very few alluvial gravel bars exist to accomodate spawning
anadromous fishes. These reported fishes do not spawn in the headwaters of
the Tolovana River, nor do they migrate through the Tolovana, thus the Tolovana
River should not be included as an anadromous stream. AS: 16 05 870 (a)
states that for a stream to be included in the catalog for anadromous fish,
it must be "important for the spawning, rearing or migration of anadromous
£ish". We do not believe the Tolovana River could possibly be "important'.

We have several times attempted to obtain from Fish and Game the data
that was used when this stream was first designated anadromous. To date, we
have received no substantiating documents from ADF&G. Therefore, we are
forced to believe that such data does not exist.

‘ In light of the above, we respectfully ask you to delete the Tolovana
'Rbver from vour anadromous fish catalog.

Sincerely yours,

Sae

Rose Rybachek, President
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the Tolovana River and our catalogue documents the uppermost reach of that
observation. However, another observation by a sportsman decuments king salmon
even further upstream. Significantly, our AS 16.05.870 authority, based on that
observation, was upheld by the court. We chose, however, to he more
conservative in our depiction ¢f the distribution of salmon when wa revised our
catalogue in 1982, On the besis of this documentaticn, the curvent conservative
listing of anadromous waters in the Tolovana drainage will remain unchargad in

our revisen a':lsqes.
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the Tolovana River and our catalogue documents the uppermost reach of that
observation. However, another observation by a sportsman documents king salmon
even further upstream. Significantly, our AS 16.05.870 authority, based on that
observation, was upheld by the court. We chose, however, to be more
conservative in our depiction of the distribution of salmon when w2 revised our
catalogue in 1982. On the basis of this documentaticn, the current conservative
listing of anadromous waters in the Tolovana drainage will remain unchancnd 15

our revisec atl:lsqua.
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Ms. Rose Rybachek, President
Livengood/Tolovana Mining District |
P.0. Box 73069 JUK 254
Fairbanks, AK 99705 ' 1983
ar Ms. Ryb: 2 =~ «
Dear Ms. Rybachek ?RG‘G.'\'A_
RE: Your June 9, 1983 Letter. o
Thank you for your input suggesting that the Tolovana River be deleted from our

anadromous catalogue.

As requested by your similar inquiry of May 17, 1983, the factual basis for my
Department's designation of the Tolovara River as an anadromous river pursuant
to AS 16.05.870 was communicated to you in my June 14, 1983 response."
Apparently, our letters have crossed paths. In the event you are not in receipt

of my June 14th jetter, please feel free to contact me.

To reiterate, my staff has documented the presence of king and chum salmon in
the Tolovana River and our catalogue documents the uppermost reach of that
observation. However, another observation by & sportsman documents king salmon
even further upstream. Significantly, our AS 16.05.870 authority, based on that

ohservation, was upheld by the court. We chose, however, to be more '

. conservative in our depiction of the distribution of salmon when we revised our

catalogue in 1982. On the basis of this documentation, the current conservetive
listing of anadromous waters in the Tolovana drainade will remain unchanged in

our revisec atzlogue.




The Department we]coﬁes the opportunity to work with the Tolovara Mining
District in maintaining'habitat suitable for the perpetuation of anadromous fish
in the Tolovana River. If you have further concerns or questions, I suggest you
meet with my Habitat Division in the near future. Their office is located at
565 University Avenue in Fairbanks. Following this exchange, if you believe a
meeting with me and or/Acting Deputy Commissioner Kelso would be of penefit,

lease advise and I will schedule a meeting.
P g

Sincerely,

Don W. Collinsworth
Commissioner




Bilt SHEFFIELD, GOVERNOR

DEPARTMENT OF FISH AND GAME ROBOX Sy

JUNEAU, ALASKA 88802
PHOWNE: (807) 3554100
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June 14, 1983
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Ms. Rose Rybachek _4=J STEE

President, Livengood/Tolovana’ : b B %
Miring D15tr1ct

P.0. Bex 73069 et o Dopt. of FT,'_,}\ & Gome

Fairbanks, AK 89707 il

Dear Ms. Rybacnek:

1 apologize for my staff not responding in writing to your initial

aemmeainec i iNQUIry-regarding-the~Jolovana=Riverseslheysadvisestha t«theywero-d nuthe wmmwsemmo

"

190

process of gathering current information on the Tolovana River system,
when you visited my Habitat Division office seeking information
regarding the anadromous fish waters catalog 1in general and,
specifically, the status of the Tolovana River. At that time, Alan
Townsend and Carl Hemming discussed these items with you and they
assumed an understanding was reached regarding your guesticns. Since
this was apparently not the case, I will address vour specific questions
regaruing the Tolovana river.

1. When was this designation made? The Tolovana River was first
designated in our October 1973 revision of our initial catalog of
anadromous waters. Our catalog is revised periodically to reflect the
most accurate and current information available. Our present catalog
was revised in April 1982, to reflect the known distribution of
anadromous fish. Formerly, our catalog identified an entire watershed
rather than the specific reaches of a drainage that are important to the
spawning, rearing, or migration of anadromous fish. The present method
of designation reflects a considerabie vreduction 1in the area
necessitating a permit from my Department for activities affecting a
watercourse.

2. By what mesns was it determined that the Tolovana River was
important to the spawning, rearing or migration of salmon?  The

following Departmental records 1indicate that salmen occur in the
Tolovana River. Experimental netting conducted in 1970 produced a catch
of 6 king and 19 chum salmon in the lower Tolovana River. In 1973, 1
chum salmon was caught in a net set at a peint located in T4N, R7W, near
section 30. This point corresponds with the upper 1imit designation in
our anadromous catalog.

During the construction of the Trans-Alaska Pipeline, a court decision
was reached regardina th= application of Alaska Statutes Title 16.05.870
("An-dromous i13h Act") on the Tolovana River. In testimony presented
at the trial, an experienced sportsman stated that he had observed king

o—



I T a2 June 14, 1983

Ms. Rose Rybachek

salmon in the vicinity of the pipeline cfossing of the Tolovana River.
The court upheld our permit authority on the Tolovana River.

Due to financial and manpower constraints, annual surveys are only
conducted on a few major index streams to estimate salmon abundance.
This does not mean that other streams that contain anadromous fish are
not important for spawning, rearing or migration. In aggregate,
drainages which produce small numbers of salmon can constitute a
significant portion of a fishery.

3. _What are the proper procedures for contesting such an erroneous
designation? Based on our information the designation of the Tolovana
River as an anadromous fish stream is not erroneous. As you were

recently advised by my Fairbanks staff, the anadromous catalog is
currently available for public review and comment through June 15. 1

2 e‘lyoﬁﬁtmﬁévﬂeéﬂe%ﬂohﬁémmm“" R TChareionil fsp ey immememm
in my Fairbanks Offices at 1300 College Road and 565 University Avenue.

The Department welcomes the opportunity to work with the Tolovana Mining
District in maintaining habitat suitable for the perpetuation of
anadromous fish in the Tolovana River. If you have further concerns or
questions, I suggest you meet with my Habitat Division in the near
f.ture. Tr2ir office is locoted at =55 University Aveaue in Fuirbanks.
Following ,this exchange, if you believe a meecing with me and/or Acting
Deputy Commissioner Kelso would be of benefit, please advise and I will

schedule a meeting.

Sincerely,

g~ bon W. Collihsworth
Commissioner



LIVENGOOD/TOLOVANA MINING DISTRICT

P. O. BOX 73069 - FAIRBANKS, ALASKA 99705

June 9, 1983
COMNMISSIONER'S OFFICE

ECEIVE

JUN 161983

Commissioner of Fish & Game
Box 3-2000

Juneau, Alaska 99802 DEPARTMH‘T OF FISH AND GAME

Dear Commissioner:

The Livengood/Tolovana Mining District would like to protest the
inclusion of the Tolovana River in your anadromous fish catalog.

We do not believe the Tolovana River is "important" as an anadromous
stream for the following reasons: The upper portion of the Tolovana, as
well as its tributaries, freezes to the bottom during the winter, making
it unsuitable for fish fry to survive. The lower portion of the river is
in the Minto Flats. It is a very crooked, meandering stream that is contin-
uallv cutting and filling, as is characteristic of this type stream.
Therefore, very few alluvial gravel bars exist to accomodare spawning
anadromous fishes. These reported fishes do not spawn in the headwaters of
the Tolovana River, nor do they migrate through the Tolovana, thus the Tolovana
River should mot be included as an anadromous stream. AS: 16 05 870 (a)
states that for a stream to be included in the catalog for anadromous fish,
it must be "important for the spawning, rearing or migration of anadromous
fish". We do not believe the Tolovana River could possibly be "important".

We have several times attempted to obtain from Fish and Game the data
that was used when this stream was first designated anadromous. To date, we
have received no substantiating documents from ADF&G. Therefore, we are
forced to believe that such data does not exist.

_ In light of the above, we respectfully ask vou to delete the Tolovana

f@bver from your anadromous fish catalog.

Sincerely yours,

Rose Rybachek, President
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LIVENGOOD /TOLOVANA MINING DISTRICT

P O.BOX73069-FARBANKS,ALASKA99705

May 17, 1983 COMM ISSIONER’S QFFICE
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MAY 2 3 1983

Mr. Don Collinsworth, Commissicner DEPARTMENT .OF FISH AND GAME

Alaska Department of Fish & Game
Box 3-2000
Juneau, Alaska 99802

Dear Commissioner;

In 1982 several members of the Livengood/Tolovana Mining District
received letters from the Habitat Section of ADF&G stating that the
Tolovana River had been designated anadromous. I wrote 23 letter to
Mr. Carl Hemming (See enclosed) requesting some information. I did

not receive a reply to that .letter.

Again this year ADF&G is sending out letters with virtually the
same wording.

it is regretable that the mining industry does not have a good
working relationship with ADF&G as both are vital to Alaska's well
Yeing and economy. Miners buy hunting and fishing licenses and support
the Department by providing access and habitat into large areas of
Alaskan wilderness. '

We believe if we discuss what we have in common it would greatly
exceed our differences, such as outlined in letters from the habitat
biologists.

We feel that there is alot of common ground, but alsc alot of
minunderstanding between miners and ADF&G. ‘{ﬁa?Efﬁifmweﬁwcﬁldfliknﬁ

= c Yo i e R i i e A
~T O EUBEES wavETa 1T HEe L 10Y 70T, Lor Ul To -excnan R as rand sinformation.

_.gwﬁ_,;@mgﬁmp@g

1f this forum is a;reeable with you, please contact me at your
eariiest convenience and we-can discuss arrangements.

Sincerely yours

| @WQ‘U bacded

Rose Rybachek, President
007-488-6453

P
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State of Alaska .
Department of Fish & Game . .
1300 College Road ' 5
Fairbanks, Ak 99701

ATTN: Carl R. Hemming

Dear Mr. Hemming: ' i
-1t has come to the atiention of the Livengood/Tolovana Mining District that

several miners in the District have received letters from you stating that the

Tolovana River has been designated by the Commissioner as important for the

spawning, rearing or migration of anadromous fish.

In view of the fact that there are not now, and for the past 50 years there

’,

have been no salmon in the Tolovana River, we shculd like to have you answer the

following gquestions::
1. When was this designation made

2. By what means was it determined that the Tolovana River was
important to the spawning, rearing or migration of salmon.

3. What are the proper proceecures for contesting such an erroneous
designation.

Thank you for your speedy attention to this matter. Your continued support

for a viable mining industry for the State of Alaska is appreciated.

Sincerely yours,

Rose Rybachek

President, Livengood/Tolovana Mining District
P.0. Box 73069

Fairlbanks, Ak 99707



