Alaska Becard of Game
#85-38-GB

Findings on Madison Requirements

April 4, 1985

The Board of Game has examined the legal principles set out by

the Alaska Supreme Court in Madison v Alaska Department of Fish
and Came, No. 7410. That decision requires substantial reallo-
cation of game resources among Alaskans, in part because the

board will no longer be able to use permit drawings to deter-

mine which Alaskans can hunt for food.

Refore Madison, the board under the subsistence law had been
providing reasonable opportunities for subsistence hunting by
Alaskans living in rural areas or communities. The board was

‘also providing hunting opportunities for other Alaskans and

non-state residents, through general open hunts, registration
hunts with unlimited permits, registration hunts with a speci-
fied number of permits, and permit drawing hunts.

After Madison, if a game population has been hunted by Alaskans
for food, subsistence hunting must be allowed, unless the
resource would be jeopardized. All Alaskans are eligible for
subsistence hunting, and non-state residents may also be
allowed to hunt. However, if the situation will not allow
everyone to hunt with an egual legal opportunity, then non
state residents may not participate.

Under Madison, the board at that point must determine which
Alaskans have the opportunity to hunt based on three criteria
contained in AS 16.05.255(bj: - :

(1) customary and direct dependence upon the resource
as the mainstay of one's livelihood;

{2) local residency; and :

(3) availability of alternative resources.

The approximately 164 permit drawing hunts, which operate on

chance, and the eleven registration permit hunts with a limited
number of permits, which are distributed to applicants in the

order in which they apply, do not distribute the opportunity to
nunt based on the three criteria, and therefore must be

restructured. :

While the current random drawing or first~come, Ffirst-served
system must be replaced by systems based on the three criteria,
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the board must not act arbitrarily and must assess the signifi-
cance of available information in order to act reasonably under
the setatute and the Madison mandates. At this time, the
Department of Fish and Game, Division of Game, can supply
information on the community of residence of people applying
for drawing permits in the state, and the Division of Subsis-
rence has a library of approximately 120 technical papers on
the use of fish and game by people in various communities and
areas in the state. However, the task of synthesizing those
two bodies of data and of analyzing their significance in
relation to the three criteria will be very expensive and time
consuming; the department cannot adegquately prepare such
material within a few weeks for presentaticn to the board. Any
decision on how to modify these hunts beyond April 7, 1985 will
come too late to implement changes in time for the 1985 season.
Specifically, it takes up to five days to create a "mock-up" of
the two permit papers. At the printer, design and proofing
take from 5 - 10 days. Printing and distributing supplements
to the regional offices takes three days; distribution of
supplements and applications to approximately 800 vendors and
department field offices takes about five days to complete.
one week must be allowed for mail delivery, thus reguiring
hetween 25 - 30 days before information 1s available to the
public. It is expected that the permit applications will be
available on or about April 30, 1985, with an application
deadline of May 31, 1985 for the fall hunts. It requires up to
6 weeks (or until about July 13) to complete the computerized
drawing and mail permits to those whose applications are drawn.
The earliest permit seasons presently begin August 10 for some
caribou and sheep seasons, thus presuming mailed permits may
take at least a week to be delivered, permittees have only
about 20 days to prepare for season openings.

Therefore the board finds that the following approaéh is the
most reasonable way to address this problem.

The board requests that the Commissioner of Fish and Game

take the first step required by Madison and by delegation

to adopt regulations eliminating non-state residents from

permit drawing hunts and registration hunts with a speci-

fied number of permits. This should noct be done for brown
bear, Dall sheep or mountain goats, however, since present
information indicates that except fer sheep in certain

identified situations such as the Noatak area of GMU 23

and the north slope of the Arctic wWildlife Range (GMU's 25
and 26) these species are primarily pursued for trophy or

recreational purposes.

Secondly, the board hereby calls for proposals from the
public on all permit drawing hunts and registration permit
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hunts with a specified number of permits for the fall/win-
ter 1985 board meeting. The board alsc calls for pro-
posals to define the three criteria identified in the
statute. During the intervening time, the department is
requested to synthesize and analyze the available infox-
mation, keeping in mind the three criteria which the
statute specifies be used to distribute opportunities to
hunt: dependency, local residency, and available alterna-
- tive resources.

Public testimony on how those criteria could be used by

the board will be taken at the meeting. The board encour-
ages the advisory committees and regional councils to

discuss this subject and to report on those discussions at
the board meeting.

It is very important that it be understood that after Madison,

if a game population is hunted primarily for food by Alaskans,

and if everyone cannot be allowed the same legal opportunity to
hunt primarily for food, random permit drawings are not author-
ized by the statute. Instead, the board must employ the three

criteria, and must consider factors t+hat correlate to them,

such as miles between the user's residence and the game popula-
tion, income levels, previous participaticen in harvest of

resources and other less easily guantifiable data.

Before Madison, the uses which the board had provided for as

subsistence were those of residents in rural areas and commun-

ities, a much smaller group than 21l Alaskans. Before Madison,
other uses could be accommodated, as well, and the board relied
heavily on drawing permit hunts to distribute oppeortunities for
other Alaskans to hunt a particular game population. Now that

regulatory tool is not available, and as a result many Alaskans
who will have a low priority when evaluated under the three

criteria will not even have a chance to participate in many

hunts. Additionally, non-state residents must be eliminated

from many hunts. ‘
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Brenda Johnson, Chairman
Alaska Board oﬁgGame

Adopted 04/04/85
Anchorage, Alaska
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