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Gary W. Jackinsky

PO Box 39127
Ninilchik, AK 99639
(907-252-0275) R, &n
yabuttu2@gmail.com Ay & L
January 15, 2008 4 & 0
8o ¥ 200@
Chairman Mel Morris 8 &
Board of Fisheries
917 Mill Bay Road
Kodiak, AK 99615

Dear Mr. Chairman,

On January 12 2008, I received an update on the Board of Fisheries Restructuring Proposals from Jim
Marcotte dated January 4, 2008. I submitted proposal 113 and would like to comment on the memorandum
from Frank Homan to Jim R. Marcotte dated August 3, 2007.

First of all T am going to be out of the State for the next month and won't be able to attend the meetings but
1 would gladly answer any questions over the phone at 907-252-0275.

The intent of this proposal is solely to be able to fish one vessel in both the Kodiak salmon area and
the Cook Inlet salmon area in the same vear.

I was NOT asking to allow one salmon permit holder to fish two permits. Iam asking thata Kodiak
salmon permit holder fish with their Kodiak salmon permit off of a particular vessel in Kodizk and a
DIFFERENT permit holder be able to fish off the same vessel with a Cook Inlet permit in Cook Inlet within
the same season.

I hope this comment is helpfil and answers the questions that CFEC is raising.

Again please contact me if my intentions are not clear.

Respectiully,

Gary W. Jacldnsky

cc: Jim R. Marcotte
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Alaska Board of Fisheries - Restructuring Proposal Form _ .. , oS

Please answer the questions below as completely as possible. Your response%\)ﬁl likely
require multiple pages and considerable time and effort. Some questions may not be
applicable to your proposal. Some questions may be quite difficult to answer, incomplete
answers will not necessarily disqualify your proposal.

Please carefully read the instructions on second page before answering the questions.

1) What regulatory area, fishery, and gear type does this restructuring proposal affect?

2) Please thoroughly explain your proposal. (See Part 11, Question 2 of the instructions on
second page for important guidance on how to answer this question).

3) What are the objectives of the proposal?
4) How will this proposal meet the objectives in Question 37

5) Please identify the potential allocative impacts of your proposal. Is there an allocation or
management plan that will be affected by this proposal?

6) If the total value of the resource is expected to increase, who will benefit?

7) What will happen if your fishery is not restructured as your proposal recommends, and how

is this proposal an improvement over currenf practices? _

8) Considering the history of the commercial fishery, what are the potential short- and long-
term positive and negative impacts on: g
a) the fishery resource;
b) harvesters;
¢) the sector, species, and regional interdependence relationships;
d) safety;
e) the market;
f) processors; and
g) local communities.

9) What is your understanding of the level of support for your proposal among the harvesters,
processors, and local communities?

10) What are the potential short and long-term impacts on conservation and resource habitat?

11) What are the potential legal, fishery management, and enforcement implications if this
proposal is adoptei?ylat other governmental actions may need to be taken into account?

Submitted By: Name X2/ 4 bor  F2F 7 (signature required)

Individual or Group 7, éﬁﬂryﬁ// b JAcKkmely _

Address fo. ox 27127 Mwicenik Zip Code 99439 Phone _S87-252/
2G5 852/

‘1]5 COMMENT# _L




Gary W. Jackinsky
PO Box 39127
Ninilchik, AK 99639
567-3521
August 27, 2007

State of Alaska
Dept of Fish and Game
Board of Fisheries, Executive Director

Aftn: Jim Marcotte
Dear Sir,
This is the response to the 11 questions ask on the Restructuring Form for Proposal 113.

Question #1:Fishery management areas Kodiak and Cook Inlet salmon fisheries for purse
seine fisheries in Kodiak and Drift net fisheries in Kodiak.

Question #2
a. No.
b. No.
c. Same ag existing.
d. No.
e. No.
f. No.
g. Permanent change to area registration.
h. No.
i. No.
j. Same as current.
k. Only to be able to fish one boat in both areas.
1. There are no challenges to overcome.

Question #3: The objective of this proposal is to allow one vessel (o be fished in both
areas. The Cook Inlet area is being fished by approximately 65% of the permit holders
and the Kodiak is around 50%.

Question #4: Tt would allow seine boats from Kodiak to fish the Cook Inlet season in
July, and allow Cook Inlet gillnet boats to fish Kodiak, June and August.

Question #5: The long range effects could mean bigger boats fishing the Inlet and picking
up Cook Inlet permit holders to crew in Kodiak. Most Kodiak boats have RSW systems
and it could mean a better product in the Inlet when there are large runs of salmon. Since
the permit numbers are already limited, it would not mean any more or less effort and no
change in management plans.

)%Z Y 3e s 'COMMENT#:_‘ _




Question #6: The value of the resource will not be affected except by quality of product.
The vessel owners that want to fish both areas will benefit, as will the Communities they
live in. The processors may get a more uniform supply of salmon from their fishermen
that choose to fish both areas and there will be no effect for the State, Subsistence or
Sport users.

Question #7: We are already limited to a certain number of permit holders and it would
be more economical to be able to fish both areas on one boat than two vessels. With the
current prices of fuel, boat maintenance, insurance, and other related items being so high
and the price of salmon not being so high, it makes more since to use one boat for several
different things. :

Question #8:

a 1. No effect
2. No change in management
3. More economical for boat owners that have multiple permits on board, and
deck hands that want to fish a longer season.
b. 1. Using one boat to fish both areas will cut cost to boat owners and permit
holders.
2. No impact on species since the permits are still limited.
3. Not sure what the question is. It will allow families to buy multiple permits
and only have to use one fishing boat.
4. It may give a boat owner a better chance to make a dollar by catching more
Salmon, however the product to the fisherman in each arca won’t change.
5. Will not change Market access.

c¢. There will be no impact on other gear types or species. The only impact
between Kodiak and Cook Inlet will be crews going from one to the other

with the fishing boat. ‘

d. No affect on safety.

e. 1. Access to market will remain the same unless processors follow their
fishermen from one area to the other. Product may be better since most Kodiak
boats have RSW.

2. Allow more Coolk Inlet registered boats to participate in the early and late
market.

3. Allow fishermen from both areas to have a profitable season.

4. Already being limited by regulation and season limits in both areas, it would
allow fishermen to malke a descent season.

f. 1. No change in the processing function.

2. No impact on species.

3. Unknown.

4. Product value probably wouldn’t change except for possibility better product
during big days in Cook Inlet again by use of RSW.,

5. No change in access unless processors follow their fishermen.

g. 1. It would benefit the resident population of both communities since it would
make more family operations and not rely on non-residents for crew as much.
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h!.:lZ-ZOO? 07:50 AM Chevron (907) 263-7847

September 11, 2007

Comments on proposal 238

| support this proposal to include Dolly Varden in the closure from the
outlet of Skilak Lake to the Upper Killey River for the period from April 15 to June
11. | am aware of individuals who target rainbows below Skilak Lake while
supposedly fishing for “Dolly Varden” during this time of year, This loophole
needs to be closed so that the rainbow fishery is protected during this critical
period.

This is a time of the year when many of us are anxious to get a line wet
but it does not justify targeting spawning rainbows which are the life blood of the
Kenai River.

Comments on proposal 239

1 do not support this proposal. Restricting the window for spawning
provides very little benefit to the angling public and potentially risks harming
spawning fish. This can be a good time of year to target local lakes while waiting
for the Kenai to open up to rainbow fishing. The Kenai receives enough pressure
with the existing seasons, let's not put more pressure on the resident fish.

My name is Steve Lamberi. | am a resident of Alaska and an avid fisherman on
the Kenai and many other rivers in Southcentral Alaska.

My address is 7715 Eastbrook Drive, Anchorage, Alaska 98504. Thank you for
your consideration. My e-mail address is slambert@goi.net.

RECEIVED TIME SEP.12.  7:58AM
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KENAI AREA FISHERMAN’S COALITION
PO Box 375 Kenai, Ak. 99611 * (907) 283-1054 * dwimar(@gci.net

Jim Marcotte, Executive Director 14 November 2007
Alaska Department of Fish and Game
Board Support Section O
P.O. Box 115526 P\
Tuneau, Alaska 99811-5526 Qgp %.&@ |
Re: Information request from Board of Fisheries members %@1 ?QSD%
O
@

Dear Mr. Marcotte,

At the Lower Cook Inlet Board of Fisheries (BOF) meeting two Board members
requested we submit the following documents for distribution by you to the full BOF.
The attached documents are:

1) A memorandum from George Utermohle, Legislative Counsel on the Interaction
between the authority of the Commissioner of Fish and Game and the BOF(Work order
23-1.81414) to Representative Paul Seaton;

2) A memorandum order denying preliminary injunction for case No 3KN-04-531 issued
by Harold M Brown, Superior Court Judge;

3) An Order Regarding Motions for Summary Judgment in case 3KN-04-531 issued by
Harold M. Brown; and

4) RC 140 Central District Commercial Fisheries Management Plan from the 2005 Upper
Cook Inlet BOF meeting.

The KAFC brought these documents to the attention of the two BOF members in
discussions regarding the regulatory language in some of the UCI management plans that
limit hours and areas open to fishing. We noted that these restrictions are not enforceable
per the Brown decision and that having them in regulation confuses the public and creates
expectations that cannot be met. We strongly believe that regulations should be legal and
enforceable. In addition, the limitation of ADF&G emergency order authority is in
conflict with escapement goal management — we also feel strongly that escapement goals
are the backbone of Alaska salmon management.

RC 140 was used by our representatives to show the BOF members what was passed at
the 2005 BOF meeting after back-room discussions took place between Kenai River
Sport Fishing Association and United Cook Inlet Drift Association. No advisory board
representatives or other user groups were part of those discussions. This RC, with
extensive changes to the existing management plans, came to the floor and passed within




20 minutes. We strongly object to this type of process and used RC 140 to indicate how
management plans should not be written.

Please contact us if you have any questions regarding this request.

Respectfully Submitted,

Dwight Kramer

Chairman — KAFC
007-283-1054
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L EGAL SERVICES = "

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY
{907) 465-3867 or 485-2450 STATE OF ALASKA '
FAX (807) 465-2229 : o
Mail Stop 3101 ‘ r

R State Cagitol
b -, Juneau, Alaska 99801-1182
! .I‘I}gpdu-m:ﬂzs 6th St., Am. 329

MEMORANDUM December 4, 2003

SUBJELCT: Interaction between the authority of the Commissioner of Fish and
Game and the Board of Fisheries (Work Order No, 23-1.51414)

TO: Representative Paul Seaton
Attn: Chris Knight

FROM: ~ George Utermohl
Legislatve Courisel

This memorandum is in response to your questions regarding the interaction of the
authority of the commissioner of fish and game and the Board of Fisheries to manage
commercial fisheries. e ..

: e o B VCEL
BACKGROUND. Among the duties of the com;nissigncr of fish and game is the duty to
“manage, protect, maintain, improve, and extend the fish, game and'“dquatic ' plant
resources of the state in the interest of the economy and general wellbeifif of the state.™
AS 16.05.020(2). Among the powers of the commissioner is the power, “when
circumstances -requireT to summarily open or close seasons or areag fgi;j,to change weekly .
closed periods on fish or game by means of emergencyorders.” "AS 16.05 060(a). The
cormmissioner may use the emergency order process to implement fishery management
plans adopted by the Board of Fisheries. Kecnai Peni ula Fisherman's C rative

iati S T S A S T
Asgsociation v. Jtate, 628 P.2d 89‘7 (Alaska 1981).5 e Wik et o 3]

The Board of Fisheries was created for "the purposes of conservation and deveiopment of
the fishery resources of the state.” AS 16.05.221(a). The powers of the board include
establishing open and closed seasons and ‘areas for the taking of fish; setting quotas, bag
limits, harvest levels, and sex and size limjtations on the taking of fish; egtablishing the
means and methods employed tm the pursuit, capture, and transport of fish: establishing
Seasons, areas, quotas, and methods of harvest ior aquatic plants: regulating commercial,
sport, guided sport, subsistence, and personal use fishing as needed for the conservation,
development, and utlization of fisheres; establishing nonexclusive, exclusive, and
superexclusive registration and use areas for regulating Commercidl* fishing: regulating
resident or nonresident sport fishermen as néeded"fbi'”fhékiz'bn?éﬁgﬁgnfElé’\?elﬁﬁmnt, and
utilization of fishery resources; allocating fishery resources among subsistence, personal
use, sport, guided sport, and commercial fisheries. AS 16.03.251(a) and (e). The board
is alse responsible for the development of ‘policics-forthe fanagement-6f-mixed stock |

fisheries and of wild and enhanced salmon stocks.“AS 16:05.25 llﬁh)Iand 16.05:730.~
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Representative Paul Seaton
Decamber 4, 2003

The Board of Fisheries may delegate its’ authority,
to act on its behalf. AS 16.05.270.. . ;. M

9 the‘copipial

It is evident that the Board of Fisheries has primary responsibility for the management of
the state's fishery resources.! The role of the commissioner appears to be supplemental to
the board in regard to the management of fisheries? However, both the board and the
commissioner each have their own statutory authorities in regard to fisheries and neither
may limit or reduce the statutory anthority of the other.

“The Commissioner's emergency powers do not explicitly include any veto over Board
decisions. . . . [Ilmplication of such a grant of power to the Commissioner would
eviscerate powers explicitly granted to the Board under AS 16.05.251. The Lagislature's
goal would be frustrated. Because the Commissioner could veto any act taken by the
Board, the Board would become a mere rubber stamp or advisory body for the
Commissioner.” Peninsula Marketing Association, 890 P.2d at 573 (footnote omitted).
"Inferring a broad veto power would make superfluous the detailed provisions dividing
power - and authority within the Department. See AS 16.05.050; AS 16.05.241;
AS516.05251. Tt would make insignificant the statutory device for resclving
. disagreements between the Board and the Commissioner. AS 16.05.270. Indeed, it
would seem to make inoperative the entire concept of the Board delegating its regulatory
powers.” Id. | - e

i . g Y 'F,,fi'>;ri-(-‘ .
The Alaska Supreme Court has statcd that the lack ‘'of ‘Authority fof the commissioner to
veto.dezisicn: of the Board of Fisheries "does not impact the Comumissioner’s asitliority to

cxefcise his emergency powers in ‘a true biological emergency. Howeyer, it docs’

circumscribe his ability to override the BoM’s'@iéiM'gP@;é he, is\ifcp_iqg.” n evidence
already presented to and reviewed by the Board." I, )" =2ibs e B2 S0

_ Coo T nomerigss Lowever, both the buaia
wities inopegard to fshedes (0

. T
fiinoal TRt

a0 not explicidy-include iy vors over
! "The Board's powers are regulatory. 'The boards have regulation-miaking powers as set
- out in this chapter, but do not have administrative, . budgeting, or fiscal powers.'
AS 16.05.241. It may regulate, in accordance with. AS 44:62!{ Administrative Procedure
Act) almost every aspect of fishing: fish rescrves, open and:¢losed seasons, quotas or bag
limits, micans and methods by which fish can be; taken,:classifying Types-of .fishing, etc.
AS 16.05.251(a)." Peninsula Markeling Association-vtRogier|:890.P:2d.567, 572
(Alaska 1995), . e Depactmient. See AS LOOSLI0 AL o .

cnant o ther ostattory dilce Lo Ll
! "The Commissioner is directed to..'control;the;department’s and Umanage, { protect,
maintain, improve, and extend the fish .. . resources of the state’'and is .vested with all
‘necessary power to accomplish the foregoing.' AS 1605.020. This is a broad grant of
autherity. However, the statutory list of the specific powers and duties of the
Commissioner relates principally to administration, fand hbudgeting.;-AS;16,05.050."
Peninsula Marketing, Association, 890 P.2d at 57%.impact the Commissioner's au:!

Ul Lwdouiedd emergency.  However
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Representative Paul Seaton
December 4, 2003

Page 3
- ONE: In light of the recent Kenai superior court case, does the Board of Fisheries

have authority to restrict or limit the power of, thla eommm;om;r o,[ ﬁsh and game to

issue emergency orders over time and area"

Earlier this year the Kenai superior court had occasion to consider whether the Board of
Fisheries had the authority to limit the exercise of the emergency order power of the
commissioner of fish and game to specific times and places chosen by the board. Kenai

Peninsula Fisherman's Assocjation v. Alaska Department” of Fish and Game, Alaska
Superior Court, Third Judicial District, Kenai, case no. 3KN-02-524 CI, Order Regarding

Motions for Summary Judgment, May 28, 2003. At issue in the case was a regulation
adopted by the Board of Fisheries (5 AAC 21.360) which could be construed as limiting
the authority of the commussioner to issuc emergency orders under AS 16.05.060. The
superior court held that the board +i¢ =rt have authority to limit the commissioner's
executive order authority a:. that the regalation should not be construed as .uiting iz
commissioner’s authority under AS 16.05.060. Id. at 3-4. The order of the superiar court
appears consistent with a common sense reading of the applicable statutes and with the

Alaska Supreme Court decision in the Peninsula Marketing Association case.

TWO: In oral and written argument before the superior court, the state said that

the Board of Fisheries restrictions on the commissioner's emergency order authority -

were allocative decisions. Can the Board of Fisheries use its allocative authority to
limit the emergency order authority of the commnsslouer" i B

the cornicsioper £ fisi

The emergency order authority is conm'red ‘on the commissioner by~ statute. .
AS 16.05.060. Except in regard to’ certain modiﬁcanons of sport fishing bag limits and

gear requirernents, the board has no authonty o Ilm:lt)the, Em% geqcy orég authority of
the commissioner. AS “16.05.060(b). " The 'board"has atithority "6 modify the
commissioner's emergency order authority in’ rcgard to~'é c:al ﬁshenes The

allocative authority of the board is not a basis for’ Iu‘mhng the commlssmner ) emergency
orderanthority,. & oFe AL 4

B | I.Lxu) .‘:.,3‘ j, srddes
The authority to allocate commercial ﬁshery rpsources among qsegﬂgroups ]S cxcluswely
a power of the board. The commissioner has ngwgy%on %e 11&32:{3f thie ¢ ergency order

power for the purpose of affecting a.liocauons of ﬁsh ery resources, fl‘fxe_ scope of the
excrcise of the commigsioner's emergency order poweg ;s cxtrpumschbcd by the duty of
the commissioner to "manage, protect, maintain; lrnprove M axtend :he fish. game and
aguatic plant resources of the state in the interest of ;he cconamy‘\aqd gencral well-bcmg
of the state.” AS 16.05.020(2). It is impossible for thc comm:ssnoher to a.voxd ‘allocative
consequences arising from the exercise of the cmerocncy order powcr buit {t'is not within

the power of the commissioner to exerclse the emergenc er fi v
purp%ses Bl o umeﬁper?’@, wm?o T o a;}ocau ©

Lol g

THREE: Given the wording in AS 16.05, 060, can the Bo,ard of thenm adopt any
regulations under AS 16.05.251 that restncts*the commissioner’s emergency order
authority?
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Representative Paul Seaton
December 4, 2003

Page 4

The cmergency order authority is confcrruﬂ -*ou :i«thaﬂ"'&ommssﬁbner by statute.
AS 16.05.060. Except in regard to certain modifications of sport fishing bag limits and
gear requirements, the board has no authority to limit the emergency order authority of
the commissioner. AS 16.05.060(b}.

FOUR: Is there a need for legislation to clarify what constitutes new information?

1 am not aware of a compelling need to define what would constitute "néw information”
for purposes of authorizing the commissioner 10 supercede regulations of the Board of
Fisheries based on the receipt of new information not considered by the board at the time
that the board adopted a regulation. The commissioner may exercise the emergency
order power in a true biological emergency without regard 1o the existence of new
information. Peninsula Marketing Association, 350 2.2d at 573.

FIVE: What are the regulations related to the commissioner's authority to use
emergency orders to remain within the new statutorily mandated missions and
measures success determination of remaining within the escapement range of a
given anadromous stream system? : ‘

The legislature failed to pass "missions and measures” legislation for fiscal year 2004.
Thus there are no missions and measures stalcments in effect in regard to the
achicven.cnt of saimon escapement objectives by the Department of Fish and Game.
When missions and measures lcglslauon has’ been’ pzi:s‘scd gy the legls]aturc and enacted
into law, the effect of the legislation is to guide stalc agcnéies in the expenditire of
appropriated funds and to measure the performance of the agenct&s ‘in ach:evmg their
missions. Missions and measures legislation does not provide any new substantive
authority to an agency. The agency is intended to achieve its gned missions utilizing
its cxisting statutory authonty. The Department %f Fish“inH "Game ‘ia hot ‘adopted

regulations pursuant to "missions and mcasurcs" leg:slau on,
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BLALNE V. GILMAN ATTY. 758 "r’ﬁk"r‘{'(:i&"‘fs‘lﬂ"rma&s‘- 2008 - P, 02

IN THE SUPERIOR COURT F OR THE ST%%TE OF ALASKA.
,v!ﬁ‘-f— R e'# ]
#E £

‘IH]RD JUDICLAL DISTRICT AT R;ENAI
KENAI PENINUSLA FISHERMAN'S
ASSOCIATION and UNITED COOXK
DRIFT ASSOCIATION, il
Plaintiffs, i ;
Paive - feon g
V. Lo Duget @ Sagodinies

ALASKA DEPARTMENT OF FISH AND
GAME and KEVIN DUFFY, Acting -
Commissioner, Alaska Department of Fish
and Game,

rHn HU YOS s o

Defendants. .
Case No.: 3KN-02-524 CI

Do) THE STATE OF AL AS

Both parties hé.ve moved for summ@ judgment in the above captioned case. The 'partic§
agree directly or by implic_ation that there are :no' issues of material fact in dispute in this case.
Defendants have also moved to strike certain exhibits attached to Pléinﬁffs’ Motien for Summary
Judgment and argue that Plaintiffs have brought this action .a-gajnst, the v&rong state entities.

Defendants argune that Plaintiffs should have named the Boarti of Fisheries (“Board™) or the
State of Alaska as a defcndany rather than the Commissioner of the Alaska Department of Fish and
Game (“Commissioner”). The Board is herebi; joined as a party'pursuant to ARCP 19(a). This
joinﬁer need not delay considefatioﬁ of the pending motions forﬂ%‘g:ﬁxw J.P&SF&"EE Had the Board
been a party to this action from the bcginning, the arguincnts advanced in support of the parties’

L

respective positions would be same, the attorncy' inirblved'm the ‘cast would be the same and

Lo o antmeatin the above capid sl
presumably the result would be the same. B :

Defendants challenge sevéral exhibits attached C'i“ol="1a111qt}iﬁ"s’ Moli‘ion “for Summary

Uie e oy Bl 4, A
) QOMMEN'W;
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Tudgment. Plaintiffs argue that Exhlblts B and C are relevant to the i Issue of standmg Because lack
o E '\r ’-",\’. d‘« ,,-.‘”d“ N: frﬁl

of standing is not argued-by the state, thiaf 16606 1§ consi er._ ' wa.w. dr Exhib1ts B and C erI not be

considered by the court in its analysis of the parues motmns Rather the court will rely on the

record and on the existing statutory and regulatory scheme in its decision. Exhibits D, H, I and J

supplement but do not contribute significantly to the court’s understanding of the issues and the

facts framed by the record. While they will not be stricken they are not relied upon by the court in

its decision.
Plaintiffs jn their complaint ask the court to declare the.Optimal Escapement Goal adopted
by the Board for the Kasilof River invalid. In their motion, Plaintiffs argue that the Board’s

adoption of an OEG was made contrary to proccdurcs set out in 5 AAC 39.223 because the Board

3 -*-3"

the jeone
did not conduct a formal Yield Analysis durmg its con51derat10n of the new cscapemcnt goal. But

1'Tr-3nf:1 '!, ;:.'_:‘fl

rd

the decision of the Board was reasonzble based upon the information that was avaﬂablc It would

w e nwcdes” motions. Rather, the
have been impracticable to conduct such a Y1eld Analysm given the clrcumstances surroundmg the

™

; ne o ite deeteiag
adoption of the OEG. The Board's dCCISIOIl was pn.manly motivated by a desu'e to meet the lower

ndere

boundary of the escapement goal for the Kcnau RJVEI' even 1f this pnssﬂ:ly resu.lted in a loss of yield

..... el Ll

in the nearby Kasilof Fishery. The Board received and cons1dered ev1dence that the relationship

between escapement and yield was not sh'ang in thc Kasﬂof RJvcr, at least within the ranges

C o destre cO tm"‘r.
contemplated by the proposcd OEG. It was unlﬂcely, uﬂ;&er these c1rcmnstances ‘rhat a more fmmal

31 3 [! r~ ar

Yield Analysis for the Kasilof River would produce data ‘helpful to the Board’s decision.

ovet Gl it ' )\.L '{)._"..lf N
Accordingly, Defendants are entitled to summary Judgment on tﬁxs wsue
tth \,u e [ T

Plaintiffs also seek a court rulmg mva.hdatmg certam restncuons J.mposed by the Board on

Fen b ingsnciion
the power of the Commissioner of the Dcparhnent of Fish and Game to issuc Emcrgcncy Crders in

S e the coe st

cn 2 enalldy iuelviaiew by o desive o

Nl even i this p"“miy re CGMMENT

g &P 2«6(. ons uLJLd evidenu.: ol -
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the Kasilof Flshery In the alternative they ask the couﬁ to mterpret the disputed provisions as not

affecting the power of the Commissioner to jssue Emcrgcncy Ordcrs mconsmtent with the Board’s

restrictions. The court elects the latter remedy, ﬁndmtI that the regulation can be subjected to a

saving construction.’

AS 16.05.060 authorizes the Commissioner to issue Emergency Orders opening and closing
seasons and areas to fishing; T\he Alaska Supfeme Court delineated thcl outer bounds of this power
n Peninsula Mar]ceting Ass'n v. Rosier when it upheld the decision of the district court that an
Executive Order cannot be used to implement a management-planﬁ%hiéhﬁéﬁ;bee.n.csnsidcred and

rejected by the Board absent new information which had not been available to the Board at the time

) .. 2
of its decision.
- COWT Lo mtarpret e dispurs

Here, the issue is whether the Board’s hreglﬂanon should be-read as further limiting the

: i el er e e Procvgeney Orders incensi o .
power of the Comrm.ssmncr to issue Emergency Orders to partlcular tmes and places of the

RS

Board's choosing. The court holds that 1t should not Aithough the Board of Flshcncs 1s granted

wide ranging power to regulate the fishery under AS 16.05.251, the Board cannot place limits on

SI0UeT 10 jssue hmergermr (‘rr*»ﬂ‘ o
the Legislature’s delegatmn of auﬂlonty to the Commissioner.

ek CC o d N neated e aprer !
The court does not know and the parnes did not addrcss tilc level of ; mfox:manon available to

oisi iy

the Board when it promulgated that part of its reglﬂaﬁoﬁ im;iosmg temporal hmlts on Emergency

t Liaw Do
Orders issued by the Comm1ss1oner It would be mappropnatc for th:s court to speculate what kind

voon whinh had nat heen dvailable o 0L 5
of information would justify the Commzssmner entermg an EO affectmg these 11m.1ts 'But the court

can say that to the extent that 5 AAC 21.360 can bc read to prohlbit ﬂ:e commissioner from

Hyi

entering an Emergency Order affcctmg the time hrmts set out 1 in the regulanon no matter the
i I T SH thu\llu- rlILICJ Gl

' Defendants suggest that a judgment interpreting the ]anguage ofthe cha.llr.ngsd regulation would constituee an
advisory opinion. The court disagrees. Plaintiffs are “interested persons™iimdsr ARG 44/622 00 and may seek declaratory

Jjudgment on this issye.

¥ N T D T = T ‘
ot 3 . ‘x:\f jcll}b-kx, ‘La.ld Lalvelsad L oLid
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]
Vo,

i wd o camitdis Moo
circumstances, it is invalid. | | S
Summary judgment is thcrcforc granted-m favor-of-Dcfcndants rcgardmg thc ssue of the

necessity of a Yield Analysis during the Board’s contemp]atxon of an Optimal Escapement Goal,
and in favor of Plaintiffs regarding the effect of the Board’s regulations on the Commissioner’s
Emergency Order authority.

DATED at Kenai, Alaska, th152«?§:1\ay of &[ 2003.

IKJUJF gl ""‘_—"'. oo

HA.ROLD M. BROWN
Superior Court Judge

er of Defadn e Lo
D euntuinpaatic n of an Cpli.,al

oo Cliccl of e poard’s egdiatons on o

CERTIFICATION QF DISTRIBUTION . |
i certify that a copy of the foragoing was| AT g
malledffzxed to the foilowmg at their
address of record: Oa/(.t.w
tg \[ 7
: E ‘\A/ VT
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AL I W et oali¥ ) J.L (_‘.q.T:mG. T’T{;.w .,

e 2‘30_3,-‘ LN
ion

IN THE SUPERIOR COURTs FOR THE smarﬁkoy ALASKA
| THIRD JUDICIAL DISTRICT IN KENAT -

COOK INLET FISHERMAN'S FUND,
Plaintiff,

vs.

STATE OF ALASKA, Department

0f Fish and Game, et ‘al |

‘Dafendants. |

L S - S e P

Case No:, 3KN—04 531 CI
' , Lmr TR Neltutes "

MEMORANDUM DRDER DENYING PRELIMINERI Inauncrzcn
INTRDDUCTION '

on July 7,.2004 the CODk Inlethlsherman Funa (CIFF)

= -u- n-— LI o ]

f:Lled a- compla:.nt fo:r Declaratory and &n:uncj:;.ve Rel:.ef seek:.ng a

R e e U b 8l ;,J—a»._.. ] ......-l.«-

-rul:.ng that SAAC 21 358, 5 AA.C 21 360 and 5 AAC.‘ 21 365 wh:l.ch
conta-n.-n or” ‘re-ference la.nguage plac:.ng restr:.ctlens Tom. Alaska_ o
Department of F:Lsh and Geme (ADF&G) author:.ty under As 16.05. 060.
. to open or --close ' commerc:_al f:.sher:.es by emergency orde-r-
repreeented a dEClSlOD by the Board of F:.sher:.es (BOF) that
exceeded -:r.ts euthor:.t,y and that ‘I‘HE REGULATIDI\TS ARE. INVALID AND
UNENFORCEABLE” (emphesis added) . CI'FF" also ssought “an injunction
from the court enj o:u.nlng enforcemengﬁ‘lc‘:i I‘% %rovnz‘sici:}e. of 5 AAC
21.358, 5 ARC 21.360 and 5 AAC .'21.3,65 (emphasis added). A
temporary injunction was ent;ered ]::y the court enj c::.m.ng that part

SOl LI ,C ‘dsheminad .

of the regulations which would appea:: to restr:.ct uhe power of the

J‘.-t.<

commissioner to issue emergency orders But the‘L court carefully

__k-.__.:LJ [S R {2
T ‘- v.‘—‘ﬂﬂrﬁa fpr_:- 7——-.,'*- .7 ~T
“ The Defsndants ares the Stane of Alaska, Department of r:l.sh. and Game,
Commissioner, Kevin Duffy-.and the Boazrd.of, ;Lshem.e\e undhe Defendants ars

hereinafter referred to as the State. _ 3
Flgheeimag | o C@MMENT
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' been the same. : .‘ B

t‘hat - requested 111 2002
Assoc:l.atlcn

16 05 251, the Boérd"”cannot

. th . 1anguage. n the ‘_ ¥

that “the Comm:_ssa.oner should adhere to the dec:.s:.ons of ‘the Board .

o 4'

unless the Commissioner is act:.ng on new ;Lnformatlon that ‘was mot
before the Board”. The court coulci have decllned tc issue the TRO
and :Lnstead ordered ‘that the regulat:u_cns in quest:.cm could noL be

mterpreted to 1:.m1t the Commlssz.oner s authora.ty to lssue

emergancy' orders undar As 3.6 05 DGU(a) The result would have--

(KPFA)

and ' "'the : United

Comm:.saz.oner s EO author:.ty should be :.gnczred. EE unenforceable. i “

' T-he'. &ther pa.'r_ts. ‘6f the L ,Jarr__xa B regulat:l.ons 3 a::e val_:a.cl. ;a-:f:lld-

NS 1Y - IR PO

enforceable.
CIFF now seéks injunctﬁ_ivé a_.:)zd‘ ,declé_;atory Telief from

thiz court rende:rlng all _prov:l.s:.ons of the ;:’egulatlons in question

n ~hs My Pan oy, -
unenforceable, although the bulk ‘of " the . regulations do mot
o )L-" oo T

explicitly limit the Comm:l.sSJ.oner s BO authorlty _
T "U Lz t' *‘ j.ta.-. ‘M,.J.L_-_“.A

COn Friday, July 23, a hear:.ng on Pla:.nt:.:f's Motion for

T Ia

~o ’] =y j & 2 ' o

2 See Order regarding Motions for Summa*v Judgment c.a.ted May 28 2003 p 3 2™
full paragraph, 2XN-02-524 OI.

3 sas Order Denving Reconsiderztion, July 7, 2003, 31<N-02 524 CI.

Memorandum Order Denying Preliminary Injunr:t:.on .

CIFF SOA ADFRE, 3KN-04-531 CI c akia P e TR

e e tusers GOMMENT
/: G‘F fgl\-:l he lgon IE’ a;

Eoos
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ey FER
j 1. 'ﬁ

' bk N
a Prel:l.m:l.nary Inju.nct:..on was. helﬁ?F s .Two tﬁsees tEEt.lf:LEd .-One

Was Jefr Fox, the Upper Ccok Tnlet Area Management blolog:n.st and

an employee of the Alaska Department cf ’F:Lsh and Geme. 5 The otherr‘
"w Doug Mecum D:.rector of Ccmmerca.al .F:Lsher:_es lfor- .tlge_ .
"Department cf F:Lsh and Game Unde:: t:he rulee of th:_s court CI'S"F B
-'to be ent:.tled to a Prel:.m:.nary :L’njunctz.on hed the burden of R
demonst:r:at:l.ng that :.t wes faced w:.th :.rreparable harm, that thei‘
'-opposn.ng party wa.s adequately protected and. that C'IFF had ralsed.;:;:_,-j-:'.--

K P EN ik li\IU'I‘i le
~',.eer:|.ous and substantla ques :.ons go:mg ‘oo the_-mer:l.ts Of the case i

If the cppoe:.ng party (:r.n th:.s case that wauld :anlude all otherf-_"'-"

DISCUSSION

B -: _..+@ . el u..I.......u Sl ..’ . .:I’;:’ . “"'

‘I'he C‘curt fou.nd :.n 31Ch'!—0_2 =524 CI,. that by employz.ng a,f'
e UImiunction '

“e‘avi-'n'gs.. ccnstruct:_on, » the regulaﬁ:lcns .at - :Lssue shou-ld be
e "“r“na?= e -

P

1nterpreted so ag to not affect the pcwer of the Ccmm:Lss:Loner to

2 ctect-od and thar J10T
issue Emergency Orders thhlng presented :Ln the plead:_ngs or at
shita wo thie mesico

the hearing in this case- calls for re-sxamination of that earlier
i mse it would incouo :

decision. CIFF argues, how:aver that the ADF&G, as demonstrated
b2 L"-’ “I.J.._.....Q” c‘:)tir.x.k..-l..d Frmol :

by its recent wmanagement of the f::.s]riery,‘ has abdicated its
. P NI S = g = [ 5 T PR

authority to open and close f:l.sherz..es by Emergency Order. To

demonstrate this, CIFF po:.nts to recent emergencv petitions to the

e~ o - [ =i

BOF £iled by the Ala.::ka Department of Fish and Game seeking

LoemgitCl

Memorandum Order Denying Prellmlnary Injunct_on
CIFF v 30A, ADF&E, 3KN- 04—531 CI S 3s N

J /3 £ 257
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sy e oy Ty The emeneeq R LT T

e ey e
B T

changes in the 1anguege of n..he :re' ' sgue -But Director

Mecum tEEtlfled that wh:r.le there ’were concerne :1.n ear.ly July., when
an emergendy pet*:.t:.on- was filed. with . the 30F, that -sockeye
:.escepement on the Kesi'lof:‘;couEI.dr.‘exceed Opt;unum Ee.capement- Goal*s.
{OEG) ; he dld not belleve that :Lt would be apprcnr:l.ate +o :.seue an

' EO at that t:_me. . By Ju_'Ly S, 2004, when the rBOF teleccnferenced on

‘the emergency petltlon f:r.led by the Department even those concerns
'.-had dlm:l.nz.shed beca.use of the drop in. sockeye nescapement between
Blg :

th t:.me of the f:.llng c:f the Emergency : uPet:..' a.on ar.l.d the

‘_telecenference._., Even though there are f:.sh ':"‘that could be

.'__"comrnerc:.ally harvested w.:.thout enda*ngerlng the reseurce that 90

i

pert, represent an allocat:.on dec:.s:.on that :LS clearly W:Lth:.n the
ool ﬁ*’r’"ee” O'DLJ’HL'T. B ‘

power cf the BOF to make. ; S R ‘
RO -- =r-v_17ﬁ ha:apprrﬁmr* )

D:Lrector Mecum also tee :.ﬁ:.ed tha.t he " bel:.eved at the
Do, wWht Uhe T BOFLtele
time that a 1ater Emergency PEt:Lt:LOIl Wasr_f:_led w:_th the BOF that
S AT T il s 100 DO o B

new data :J.nd:r.cated that an - emergency existed or: weuld shortly
: Lo oG LE scckeye eBrtpo.

exist. -Neverthe‘l-.ess, ADF&G because. it~ ‘had t:t.me to do so,

JE ﬁe laha=ngaic IJ.LV TR i

petitioned the. BOF ON July 16.. Z%D% €0.. Approve. changes in the
. e g PR il

regulations at dissue that the Department felt _were mnecessary.

During a July 18, 2004, teleccnference the EOF ~adopted those

—tee

changes. CIFF pclnts to th:.s conduct as - :Lllustrata.ve of the
CoLaly Do opeEn sbd Close sen .

Commissionexr’s fa:.lu.re to “summar:.ly” exercise its EO authority

ot e Sy )U”" NIPTIE: SRR U =5 G SR SR

when the Commissioner clearll‘y. nad the gnt ko ~do  so.

1s
Memorandum Order Denying Preliminary Injunct:.en
CIFF v 80a, ADF&E, 3KN-94-5310 CT

Page 2 of & - . | N mﬂ"MENT#
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Consequently, ) the argument gcea, ﬁvb 5-“,; = ‘, X :

""egulatlons limiting EO author:!,ty appears to negatlvely impact in.

nract:.ce the exercise of the Cormm.ssn.oner 8 statutery‘ EO

author:.ty, the regulatmns in the:.r entlrety must be :.nval:.dated

But lncludlng the BOF Ain the dec:Ls:Lon mak:l.ng process,

-espec::.ally under c:.rr:umstances where there is t:_me to do 80, is,

not evz.dence . that "rt'he Comm::.een.oner r_ji":.'aSj' abd:.cated . hi‘s'

respons:.b:.l:.ty to . exerc::(.se . EO author:LLy when he f‘eels it

appropr:.ate ‘Ihe Department po:.n‘t‘s 'butl‘ ‘thatﬁ thls :|.s an ent':_rely,.

appropr:.ate management dec:.s:l.en under ‘the clrcumstances.. Whether

“..

the Comm:.ss:.oner dec:_des to :anolv '_"‘_\..the_BCJF :Ln the dec- "S:LOI'.I. mak:.ng-

C.'IFF, hg - OF. th:LSs coi'ir‘.tf ‘and -

_.___.':_.L_.n_ ,_1":.“"7 mu:: oA

',eepec:.ally under the c:.rcumstancee that'. currently ex:Lst ha.s not

.shown that’ :.t has been or w:r.ll tl}:ec 1rlF&eF:rfl}iLI?Emaged :' .More'
‘lmpertantly,l it is nc:t at all df?f; Ehcet thene a;::el.ser:.ous ’ancl
ST
ey, i
A

JI1117177700111717000017
g

ver tne 20 An the. e

oo LD situanion oallino
dtiowity ds oa “paono oo -
¢ An amended complaint was filed on July 22, 2004. CIFF in the amended

complaint sseks the same relief but alsc challenges the validity of the
requlations at issue as medified by the 20F on July 19, 2004. The court has
reviewed the amended camplaint nothing ;n. ..he amended comnla.:.nt changes the
result here today. - ekt

Memorzndum Ordear Denylog Prel :Lm:.nary Injunr:t:.on T )

CIFF v SOA, ADFEG, 3KN-04-531 €I =rom~es that currently e

Page 5 of &
irrenarab.y Q@MMENT

ey, :
/z :; Ogi_g r‘.-:'— fe 1' khr‘_-re are o

;m 1v rai-t
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AL 3 ,Cbpnsequentl‘y ,
CIFF's Motion for Pre.l::.m:.nary Injunct:.on 18 IJENIED

Dated at Kenai, Alaska this AT day of July, 2004.

'HRROLD M. BROWN.
Superior Court .Judge

A

v Khad] SU '{;‘RiOP_._- C-EJUR_T Coe

CERTIFI C'ATE’ bp DISI‘RIBU’I‘IBN

LD I ce.rt:.fy that a c:cpy cf the - fo::egc:.ng was '
: .r F\!e mailed to the fcl‘low:.ng at their addresses of.

record "Rabm SCFﬁ HGD—':GC’/'?LZ. |

Dé.te- ’7 /Q, 7/0 ¢ Elerkw s W e Ehr:' h;$,t Foh '...‘-:: .Z;._,»J.l o
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IR Sa = ]
,./
/I’ ‘P\*W W—-.—.—-—-——.-_
;nnl«u_JD M. ERowN
v S AN S
erL L
L_'.:--_“‘f"_"-z_ I

Memorandum Order Demying Prelimimary Injunction
CIFF v 50a; ADF&C, 3XW-04-531 CI
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CENTRAL DISTRICT COMMERCIAL FISHERIES
MANAGEMENT PLAN ‘

The late-run Kenai River Sockeye Salmon Management Plan, the Northern
District Salmon Management Plan, and the Coho Salmon Conservation Plan
provide complex set of directions to Department staff that address both
conservation and allocative concerns. There are provisions in these
management plans which modified and incorporated in a new plan.

Based on the experience of nnplemennng these plans, there are some areas
that need to be modified.

These areas include:

e Manage for large runs (greater than 4 million)
» Adjustments for mid range run to '
o afford additional commercial fishing power
e windows have priority over the inriver goal
* No change in the SEG (500,000 to 800,000)-+1- AR BV AL
¢ (Change in the current inriver goals&o reéflect sport harvest
o 650,000 at the lower end. :
e Continue existing ‘Gommercial pnonty forqu’hnckeye and! chum salmon
‘and sport priority for king and coho- salmon Mlm@h Cuinaiiadon
o Continue to manage in a manner that alloWs passage ‘of fish to the

Northern District - Sfeo e pranesiol
i ncuwumu.d LLA NeW Pt

e

Commercial Fishing Season inz these plans, there are

1) Continue the abundance based management plan in the set gill net
fishery until August 10™ or until the harvest from 1 fishing period is
equal to or less than one percent (1%) the cumulative total sockeye
‘harvest to date. S aution)

2) Extend the drift gill net ﬁshery for sockeye until August 10"

3) In the Kasilof River ‘provide'" for“'a Lilaan )bf%ner when the sonar
estimated passage is greater than 50,000 fish, south of the mouth of the
Kasilof River. (No opening date requlred f‘0pemng by abundance only).

4) In the Kasilof River provide for a‘séason opener Ywhen the sonar

estimated passage is greater than 75,000 fish, in the area north of the
mouth of the Kasilof River and south of the Blanchard Tine~

JL: bcHLLH
Lot 'tllo\f:f o x"-‘.: IO

N COMMENT%E\,
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AT BECISION.

Set Gill Net Fishery

,,,,,

Management for Runs Below 2 Mlhonébw .f";::l“ g iy
No Change in Current Plan e s e e

Management for runs between 2 to 4 million -

© 1) When run strength is between 2 and 4 million allowable fishing time
is 72 hours out of the possible 168 hours.

a. Two (2) regular 12 hour periods
- b. Increase EO authority from 36 hours to 51 hours

2) Change the 48-hour window to 1 36-hour window and 1 24-hour
window. :

~ a. The 36 hour window be prescriptive the 24 hour window will
be established by management.

 b. The prescriptive window would start no earlier than Thursday
‘at 7:00 pm and no later than Fnday at 7: 00 am (12-hour
variation for flexibility). |

Management for runs greater than'4.0' million

1) When run strength is in excess of!4! milliont allowable commercial
fishing time is 96 hours out of the possible 168.

a. Two (2) regular 12- hour. penods
b. Increase EO authority from 60 h6uss to 84 hours

2) Provide for a singie 36-hour prescﬂptivelwin‘dow i‘duv\- RITR

~a. The 'prescriptive window would start no earlier than Thursday
at 7:00 pm no later than Fridayiat.7:00-am' (12-hour variation

for ﬂex;[blhty L e, o
| e nold start ne carlier tha,

. s - I | A B R T BT
cor okl ) HeT Hig Friduv at 7:00

s of 4 muldion dllowabI CoL
pk)w%lblf“ 168. COMMENT
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Drift Gill Net Flshery

The drift gillnet ﬁshery may be managed mdependent 0? theirUpper Sub-
district set gillnet fishery to enhance product..quality or for other

-management and conservation purposes; (this language from ex1stmg plan)

(Priority of opening deleted).

In the Central District commercial drift gillnet fishery, weekly fishing
periods described in 5 AAC 21.320(b) shall be as follows:

(1) [Open the fishery third Monday of June or June 19™ which ever is
later]. BOARD DECISION

(2) For two regular fishing period designated ﬁ‘om July 9 through July
15, the department shall restrict fishing to the Kenai and Kasilof Sections of
the Upper Sub-district and/or to that portion of the Central District south of
Kalgin Island (Area 1, see attached map); {this provrslon moved from ND
plan section (e) (1)}.

(3) From July 16 through August 10th the drift 'gil]net'ﬁshery shall be
managed based upon abundance. Based,, oni;preseason forecasts and in
season evaluations of the total Kenai River rlate-run sockeye. salmon return
during the fishing season, the run will be managed ag t:*t:gllqy@n exintl

(A) at run strengths of less than 2,000,000 sockeye salmon the

department shall restrict fishing for two regular periods to the Kenai and

Kasilof Sections of the Upper Sub_lflalssrmfltl i?fld/?fs o that portlon of the
el

Central District south of Kalgm Isl d (Are P t{ached map),

cunp anait be us lx).l (Jﬁ
1} The remaining regular periods shall be, au'ea1 wide, [except in

statistical area 245-70] BOARD DECISION.

2} The Department may allow extra perlods on Kenai )Rwer late run
sockeye salmon only in the Kenai and Kasilof': sect1ons of the upper

sub district. G wo e el L boasio!

(B). At run strengths of 2,000 00()‘“‘”14“0‘0‘61‘66()"%331232’“s‘aiﬁnoh the

department shall restrict fishing for two 'reéular penods to the Kenai and
- Kasilof Sections of the Upper Sub- dlstmct and/or to that portion of the
Central District south of Kalgin: Islandlandfor the pe'?ip'f:l':nt:led corridor

(Areas 1 and 2, See attached map); @ " .0L 1\ O

1) The remaining regular pemods ‘shall be area *w1de [except in
statistical area 245-70] BOARD DECISION 0™
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2) The Department may allow extra perlods on Kerrlal Rlver late run
sockeye salmon only in the Kenal and Kasﬂ%‘f# sectloni of the upper

sub district . .- “; 5’%«# SRR e |
(C). At run strengths greater than 4 000,000 sockeye salmon, there shall be
no restrictions on regular periods [except in statistical area 245-70] BOARD
DECISION.
' 1) The Department may allow extra periods on Kenai River late run
sockeye salmon only in the Kenai and Kasilof sections of the upper sub
district.
2) The Department may also allow 24-hours of additional fishing
time by EO in the expanded corridor (Area 1 and 2, see attached

map).
3) At this level of abundance the OEG on the Yentna River shall
75,000 to 180,000 (Previously 90,000 to 160 ,000).

NOTES T INE pcrmm on benal 1o

- 1) DELETE SECTTIONS F AND G E\TiTHEzNORTHERN DIS'IRICT
SATMON MANAGEMENT PLAN (5 AAC 21.358).

2) DELEATE SECTION (e) (1) and (e)-(2).v: THEY: HAVE BEEN
ADDED TO THIS PLAN. ¢l in statisticabaren 245-0 0 0

3) DELATE SECTIONS (c ) (1) (A), (¢ ) (2) (A), and (c ) 3) (A) OF .
THE KENAI , RIVER. LATE;- R,UNUUQSQCK‘EXEMSALMON
MANAGEMENT PLLAN (SAAC 21.360).:01 sections v 1. aj.

4) DELEATE SECTIONS (a) (1), (2) 2, AND () (3) AND SECTION
(b) OF KENAI RIVER COHO .SALMON ¢CONSERVATION
MANAGEMENT PLAN(SAAC 21:357). (vrea | und 2, tooe

i. DELEATE THE WORD “CONSERVATION” FROM THE
- AMENDED COHO PLAN(5AAG 21,357). Yeumn. 1.
5) REAUTHORIZE THE PINK SALMONPLAN({5AAC 21.356) AND
a. REMOVE THE MESH SIZE RESTRICTION OF 4 % -
b. KEEP THE AREA THE SAME AS IN REGULATION
¢. IN EVEN YEARS:.ADD ITHREE MREGUEAR PERIODS
AFTER THE 10™ OF AUGUST AAC 21.358).
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Maria and Colin Towse
dba Dinglishna Lodge

Mile 2 Box ACR RECEIVED
Alexander Creek, AKX 99695

907-733-3010 NOV 3 & 2007
mctowse@mtaonline.net BOARDS
November 25, 2007

Alaska Dept. of Fish @ Game
Board Support Section

P.O. Box 115526

Juneau, AK 99811-5526

Subj: BOF Comments: Alexander Creek, Alaska

Hi Folks

My name is Colin Towse and along with my wife, Maria, own the Dinglishna Lodge at
Mile 2 Alexander Creek. This property was previously owned by Leon and Arlette
Osowski. ‘

The reason that I am writing is to gain insight into the rumor that king salmon fishing
may be halted on Alexander Creek in 2008. I understand that a board will convene in
February 2008 followed by a decision in March 2008. 1 further understand that this
decision will affect 2008 king salmon fishing rules on Alexander Creek.

It is very difficult, as a small business, to operate on this limited information. My Clients
(Europeans, numbering about 15) make their plans and purchase their airline tickets at
this time of year. (Oct., Nov., Dec.) To be honest with them, I share the limited
information that I have. They would like more assurance before they book. I cannot tell
them to wait until March before they make their plans or they will be lost as clients.
These clients are my bread and butter. If 1 had a reasonable amount of time to respond to
a closure I could make alternative plans.

I realize the importance of maintaining the fishery (I am a lifelong Alaska resident of 64
years) and am very willing to do all that I can to enhance it, but, I do not comprehend the
destroying of my business in such an arbitrary way. If the State could extend the
common courtesy of more advanced notice, it would allow small businesses, such as
mine, to adapt to changes without going bankrupt. Setting the changes for the following
year from the Board decision would be of great help. If emergency regulations are
required they can be installed on short notice.

The spring and summer of 2007 were extremely unusual. Alexander Creek water levels
were lower than anyone has s¢en before. I am referring to recollections that go back 30
to 45 years. There have been many here that have questioned the validity of the
helicopter count of kings. There were a significant number of late kings that occurred
after that count. As I said, it was a most unusual season, hardly one to base¢ such an




important decision on. I realize that some of my neighbors advocate closing this fishery.
This is their backyard and human nature, being what it is: they want the fishery to
themselves regardless of fish counts. This is a minority albeit a vocal minority. Ifind
most of my neighbors would rather take a broader look as I am advocating here.

In conclusion, I would urge you folks to understand the economic impact of closing this
fishery in 2008 using the limited information of a very unusual year. If we experience a
problem with this fishery, let us address it in an informed manner and implement the
necessary changes on a time scale that allows small business to adapt.

Thanks for your time. Hope this finds you all well and happy

Best Regard

M a@ Col OWse
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